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LEONARD SHERWOOD, et al.
Plaintiffs
V. Docket No. 02-211-P-H
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MEMORANDUM DECISION ON MOTIONS TO STRIKE AND RECOMMENDED
DECISION ON DEFENDANTS MOTION FOR SUMMARY JUDGMENT

Thedefendants, Prison Hedlth Services (*PHS’) and CdiaW. Englander, M.D., movefor summary
judgment on dl counts of the plaintiffs complaint. Defendants Motion for Summary Judgment, etc.
(“Motion™) (Docket No. 9). Inaddition, the plaintiffs havefiled amotion to strike portions of the statement
of materid factsfiled by the defendantsin support of themation for summary judgment, Plaintiffs Motionto
Strike Portions of Defendants Statement of Materid Facts (“Plantiffs First Motion to Strike”) (Docket
No. 21), and amotion to strike portions of the defendants' reply memorandum, Plaintiffs Motion to Strike
Portionsof Defendants Reply Memorandum, etc. (“Plaintiffs Second Motionto Strike”) (Docket No. 32),
and the defendants have filed two motionsto strike, Defendants Motion to Strike Portions of Affidavit of
Deborah Purrington, etc. (“ Defendants First Motion to Strike”) (Docket No. 27); Defendants Motionto

Strike Portions of PlaintiffS Opposing Statement of Materia Facts (“Defendants Second Motion to



Strike”) (Docket No. 28). | will first address the motions to strike, as set forth below. | will then discuss

my recommendation that the motion for summary judgment be granted in part.

. Motionsto Strike
A. Plaintiffs’ First Motion to Strike

Theplaintiffs firs motion to srike essentialy repesats objections madein the plaintiffs responseto
the defendants statement of materia facts. Plaintiffs First Motionto Strikeat 1-2. They ask thiscourt to
drike 55 of the 241 paragraphs in the defendants statement of materia facts for one or more of the
following reasons. (i) the paragraph “ contains multiple factua assertions that preclude the possibility of an
admisson of thewhole” (ii) the section or sections of the summary judgment record cited in support of the
paragraph do not support the assertions made therein; (iii) the section or sections of the summary judgment
record cited in support of the paragraph present inadmissble hearsay; (iv) the section or sections of the
summary judgment record cited in support of the paragraph do not present the best available evidence on
the point; (v) the paragraph presents alegd conclusion rather than a factud assartion; (vi) the individud
whose testimony is offered in support of the paragraph lacked persona knowledge of the fact or facts
asserted; and/or (vi) the paragraph presentsfactsthat areirrdlevant or, in the dternative, the probative value
of which is outweighed by the danger of unfair prgjudice. See generally Plaintiffs Opposing Statement of
Materid Facts, etc. (“Plaintiffs Responsve SMF’) (Docket No. 15).

The firgt of these objections, while making a vaid observation about the intent of Loca Rule 56,
does not present groundsto strike any of the paragraphsto whichit isasserted. The plaintiffswere ableto

identify those portions of each such paragraph which they admitted, denied or qudified. The motion is



denied to the extent made on thisbasis® Similarly, amotion to strike certain factua assertions pursuant to
Fed. R. Evid. 403, onthe ground that the probative va ue of those assertionsis outwe ghed by the danger of
unfair prgjudice or confusion, isnot gppropriatein the context of summary judgment, where mattersare not
presented to a jury and the court does not weigh credibility or resolve disputed issues of materid fact,
except in extraordinary circumstances not present here. See, e.g., Adamsv. Ameritech Servs,, Inc., 231
F.3d 414, 428 (7th Cir. 2000); Hines v. Consolidated Rail Corp., 926 F.2d 262, 274 (3d Cir. 1991).
Accordingly, the motion is denied to the extent that it is made on this basis?

Theplantiffscontend, Plaintiffs Reply Memorandum in Support of Maotion to Strike, etc. (Docket
No. 30) at 1, that the defendants have not opposed their motion to strike the following paragraphs of the
defendants statement of material facts and that the motion must therefore be granted: 21, 32, 49, 62, 67,
70, 87, 124, 130, 146, 149 and 201. Becausethe motion to strike some of these paragraphs was based
onthe“multiplefactual assertions’ objection discussed above, it may not be granted asto portions of those
paragraphs addressed only by that objection. Therefore, the motion is granted as to the following
paragraphsor portionsthereof: 21 (second sentence only), 32, 49, 62, 67, 70, 87, 124, 130, 146, 149 and
201.

Theremaining objectionsraised by the plaintiffsdo not lend themsel vesto consderation in amanner
other than addressing each paragraph individudly.

Paragraph 7. The plaintiffs contend that the second sentence is not supported by the citation given
to the summary judgment record. Plaintiffs Responsive SMF § 7. To the contrary, paragraph 5 of the

afidavit of Ray Langham, cited by the defendants in support of this sentence, does not set forth any pay

! The motion to strike on this basis addresses the fol lowing paragraphs of the defendants’ statement of material facts: 7, 9,
(continued on next page)



increase for Morong between the date on which he began employment with PHS and late October 2000,
when he became a sdlaried employee. Affidavit of Ray Langham, Exh. 3 to Defendants List of Record
Citations Submitted with Statement of Undisputed Facts (“CitationList”) (submitted with Docket No. 10),
15. A reasonable inference that Morong did not receive the increase in his hourly rate of pay that he
requested in June 2000 may be drawn from this paragraph of the Langham affidavit. The motion to strike
the second sentence of paragraph 7 is denied.

Paragraph 12: The plaintiffs contend that the citations provided do not support the factua
assertions made, acited document is hearsay and unauthenticated, another statement is hearsay, and
testimony regarding the substance of the contract between PHS and the State of Maine is not admissible
because the contract itself must be offered. FlaintiffS Responsve SMF ] 12. Thelatter contention lacks
merit. The tesimony a issue is that of Randi Murphy. From dl that appears in her affidavit, she is
competent to testify concerning the requirementsimpaosed by the contract. Affidavit of Randi Murphy (Exh.
6 to Citation List) (“Murphy Aff.”) 111, 4. The plaintiffshave made no attempt to show that her recitation
of the contract requirementsisincorrect. Themotion isaccordingly denied asto the second sentence of this
paragraph. With respect to the first sentence of the paragreph, the plantiffs do not chdlenge the
defendants citation of Exhibit 16 to Morong' sdeposition, and that exhibit does support the sentence, with
the exception of the phrase“and complete‘on call’ coverage” Deposition of DouglasM. Morong (Exh. 2
to Citation List) (*Morong Dep.”), Exh. 16. Support for that portion of the sentenceisfound only in Exhibit
16 to the deposition of Joyce Harmon (Exh. 5to Citation List) (“Harmon Dep.”), the other citation given by

the defendants, but the defendants do not respond to the plaintiffs objection to that document. See

21,23, 25, 34, 41, 50-51, 53, 61, 67, 73, 79, 88-89, 95-96, 120, 123, 130, 147, 151, 166, 169, 181, 186, 191, 212, 218, 229.



Defendants Opposition to Plaintiff’ sMotion to Strike Portions of Defendants Statement of Materid Facts
(“Defendants SMF Opposition”) (Docket No. 26) at 2. Accordingly, themotion to strikeisgranted only
asto that phrase in the first sentence of Paragraph 12.

Paragraph 29: The plaintiffs object to this paragraph on the ground that it Satesalegd concluson
rather than a fact. PlantiffS Responsve SMF § 29. To the contrary, the statement is reasonably
characterized as one of fact. The motion to strike paragraph 29 is denied.

Paragraph 31. Theplaintiffsobject tothisparagraph, asserting that the cited references are hearsay
and unauthenticated documents. Plaintiffs Responsve SMF 1 31. Again, the defendants do not respond
totheplaintiffs contention that Exhibit 16 to the Harmon deposition, one of the two sources cited in support
of this paragraph, requires authentication. With respect to the other citation, the defendants contend that
Harmon' sdeposition testimony isnot offered for the truth of the matter asserted but rather to show her sate
of mind since her actions are dleged to have been illegdly retdiatory. Defendants SMF Opposition at 3.
The cited portion of Harmon's deposition testimony supports the entire paragraph, Harmon Dep. at 131,
and the defendants' characterization of the purpose for which it is offered is correct. The motion to strike
paragraph 31 is denied.

Paragraph 34: Theplantiffscontend that paragraph 4 of Murphy’ saffidavit, theonly citation given
by the defendantsin support of this paragraph, congtitutes hearsay. Plaintiffs Responsive SMF {34. The
defendants assert that the testimony isnot offered for itstruth but only to show Murphy’ sstate of mind with
respect to the dlegation of retdiation. Defendants SMF Opposition a 3. Thefact that Murphy “received

complaints about Morong's attendance” isnot hearsay. The second sentence of the paragraph would be

2 The plaintiffs raise this objection only to paragraphs 64 and 65 of the defendants’ statement of material facts.



hearsay if offered for itstruth— namely, that Morong was not at work when he was supposed to be— but
| concludethat the defendants' characterization of the purposefor whichitisoffered iscorrect. Themotion
to strike paragraph 34 is denied.

Paragraph 35: Theplaintiffsagain contend that Murphy may not testify concerning thetermsof the
contract between PHS and the State of Maine. Plaintiffs Responsive SMF §35. For thereasonsalready
discussed, this argument is not persuasive. The motion to strike paragraph 35 is denied.

Paragraph 37: The plaintiffsobject to thisparagraph ashearsay. 1d. {37. Thedefendants contend
that the paragraph isnot offered for itstruth but rather “ as evidence of Ms. Murphy’ s persond involvement
with Mrs. Harmon on this issue, and her personal knowledge of issues Mrs. Harmon addressed.”
Defendants SMF Opposition at 4. Inthiscase, thefirst sentence of the paragraph can only reasonably be
characterized as being offered for its truth, but theaffidavit aited in support does show that thisinformation
was within the declarant’s personal knowledge. Murphy Aff. 5. The second sentence also setsforth
information that was within the declarant’s persond knowledge and does not require reliance on the
gatement of athird person. The motion to strikeisdenied. | further note that the defendants purported
denid of the paragraph does not address the factua assertions included in the second sentence, which
accordingly will be deemed admitted.

Paragraph 38: The plaintiffsraiseahearsay objectionto one of thetwo citationsgiven in support of
this paragraph. PlaintiffS Responsve SMF § 38. The remaining citation adequatdly supports the
paragraph. The motion to strike paragraph 38 is denied.

Paragraph 40: The plaintiffs object to both of the citations given in support of this paragraph as
hearsay. 1d. 140. The defendants response is less than clear, but they appear to contend that the

information presented in this paragraph is offered to show Murphy’s state of mind, and therefore is not



hearsay. Defendants SMF Opposition at 4-5. Both sentences present hearsay unlessoffered only to show
Murphy’ sstate of mind with respect to theretdiation daim. Theinformationis presented asfact; | condude
that the information does not go to Murphy’ s state of mind. Themotion to strike paragraph 40 isgranted.

Paragraph 47: The plaintiffs contend that the Murphy affidavit, the only citation given in support of
this paragraph, presents hearsay on this point and that Murphy lacked persond knowledge of the
information set forth. Plaintiffs Responsive SMIF 147. The defendants respond that Murphy has persond
knowledge of thisinformation. Defendants SMF Opposition a 5. This characterizationis correct. The
motion to strike paragraph 47 is denied.

Paragreph 48: The plaintiffs assert that the citation given in support of this paragraph, the same
paragraph of the Murphy affidavit cited in support of paragraph 47, congtitutes hearsay and that Murphy
may not testify asto information contained in medical records when the records themselves have not been
made part of the summary judgment record. Plaintiffs Responsve SMF 48. For the reasons dready
discussed with respect to both of these objections, the motion to strike paragraph 48 is denied.

Paragraph 51 The plaintiffs contend that paragraph 11 of the Murphy affidavit does not support
the matter asserted, paragraph 12 of the Murphy affidavit condtitutes hearsay, the cited portion of the
Harmon deposition constitutes hearsay, the cited portion of the Englander deposition does not support the
assartionsmade, and Murphy and Harmon lack persona knowledge of the matterson which their testimony
is offered. 1d. 51. The defendants respond only that Murphy had the requisite persona knowledge.
Defendants SMF Oppodtionat 5. | will therefore address only the citationsto her affidavit. Paragraph 11
of that affidavit does not support the assertions in paragraph 51 of the defendants statement of materia

facts. Murphy Aff. 11. Paragraph 12 of that affidavit, however, supportsal of the assertionsand, inthe



context of the entire affidavit, Murphy is shown to have persond knowledge of the matters asserted.
Accordingly, the motion to strike paragraph 51 is denied.

Paragraph 52: The plaintiffsobject to thefirst sentence of this paragraph, contending that Murphy’s
affidavit, the only citation given in support, congtitutes hearsay and that Murphy lacks persona knowledge
of the matter asserted. Plaintiffs’ Responsive SMF §152. The defendants respond that Murphy “ did have
persona knowledge of Morong's practices’ in thisregard. Defendants SMF Opposdtion a 5. Onthis
point, the Murphy affidavit, considered as awhole, establishes circumstances that woud provide Murphy
with such persond knowledge. The mation is accordingly denied asto thefirst sentence of paragraph 52.

Paragraph 53: The plaintiffs contend that the citations given in support of this paragraph congtitute
hearsay and that Murphy has no persond knowledge of the mattersasserted. Plaintiffs Responsive SMF
53. The defendants assert that Murphy had personal knowledge of these matters; they do not respond to
the objection concerning Exhibit E to Murphy’ saffidavit or the deposition testimony of Englander. Looking
solely at paragraph 14 of the Murphy affidavit, therefore, | concludethat Murphy had persona knowledge
of thematters set forth in thefirst and third sentences of this paragraph, and the motion isdenied asto those
sentences. That paragraph of the affidavit does not support the second sentence of paragraph 53, and the
motion is granted as to that sentence.

Paragraph 56: Theplantiffsassert that two of thethree citations givenin support of thisparagraph
condtitute hearsay. 1d. 56. They do not object to the citation to paragraph 15 of the Murphy affidavit.
The contents of paragraph 56 are fully supported by that paragraph of the affidavit. The motion to strike
paragraph 56 is denied.

Paragraph 57: Theplaintiffs objection to thisparagraph isidentica to their objection to paragraph

56; again, they do not object to the citation to paragraph 15 of the Murphy affidavit. Id. 157. Thefirg



sentence of paragraph 57 is supported by that paragraph of the Murphy affidavit and the motionto strikeis
accordingly denied asto that sentence. The cited section of Harmon' s deposition testimony isnot hearsay
asto her view of Morong'srefusal. Harmon Dep. at 199-200. However, neither that testimony nor the
deposition exhibit cited by the defendants establishes that Murphy viewed this refusd as insubordination.
Accordingly, the motion is granted asto that portion of the second sentence of paragraph 57 that refersto
Murphy’s view.

Paragraphs 58-60: The plaintiffs object to dl of these paragraphs, which citethe Sate regulations
governing the practice of physcian assigtants, as Satementsof law rather than fact. Plaintiffs SMF 1 58-
60. While that is technicdly the case, regulations may be cited as authority without induding themina
statement of materid factsfor purposes of summary judgment, and no practica purpose would be served
by striking these paragraphs. The motion is denied as to paragraphs 58-60.

Paragraph 61: Theplaintiffsobject to two of the three citations given in support of thisparagraph as
hearsay and contend that Harmon, whose deposition testimony and exhibit congtitute those two citations,
lacked personal knowledge of the matters asserted. Plaintiffs Responsive SMF § 61. They make no
attempt to explain how or why Harmon lacked persona knowledge, and the court will not search through
the summary judgment record to determinewhere there might be support for thisconclusory dlegation. The
defendants respond merely that the third citation, to which the plaintiffs do not object, adequatdly supports
the entire paragraph. Defendants SMF Opposition & 7. That citation is to Morong's deposition
testimony, which supports only a portion of the factud assertionsin paragraph 61. Morong Dep. at 215.
The portion of Harmon' s deposition testimony offered in support of this paragraph is not hearsay, but the
information contained in Exhibit 37 to that deposition clearly ishearsay. Accordingly, the motion to strike

paragraph 61 is granted only asto thefollowing portions of that paragraph, which are not supported by the



cited portions of Morong's and Harmon's deposition testimony: “PHS did not provide services a that
facility and” and “and she did not have time to supervise him there.”

Paragraph 63: The plaintiffs object to this paragraph because * the content of Ms. Harmon'’ sreport
to the Mane Board of Licensure in Medicine and her testimony on that subject congtitute inadmissble
hearsay” and that shelacks persona knowledge of the subject matter of her report to the Board. Plaintiffs
Responsive SMF 1163. Asthe defendants point out, this paragraph is not offered to prove the truth of the
content of the report but merely to establish that she made such areport. The assertions are not hearsay
and Harmon clearly has persona knowledge of the facts set forth. The motion to strike paragraph 63 is
denied.

Paragraphs 64-65: The plaintiffs contend that the facts asserted in these paragraphs areirrelevant.
Id. 911 64-65. The defendants respond that the facts set forth are rdlevant to the plaintiffs clamsthat their
reputations have been damaged by the actionsof PHS. The assertionsin these paragraphsareirrelevant to
any actionstaken by PHS that might have affected the reputations of the plaintiffsor their aaility to mantan
their licenses to practice, and the fact that actions taken by Morong might have had thet effect have no
bearing on his clams againg the defendants. The motion to strike these paragraphs is granted.

Paragraph 73: Theplaintiffsobject to this paragraph “to the extent that Defendants offer the record
citationsto establish the truth of statements made by the Board of Licensurein Medicineto Mr. Morong,”
contending that such statements are hearsay. 1d. §73. Itisapparent from theface of the paragraph that it
is not offered for that purpose. The motion to strike paragraph 73 is denied.

Paragraph 85: The plaintiffs contend that this paragraph presents hearsay. 1d. 85. The
defendants contend that the information in the paragraph is not offered for the truth of the matter asserted

but rather “to show that M's. Bonney- Corson responded to Morong' scomplaint in amanner that cannot be
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viewed to conditute retdiation.” Defendants SMF Oppodtion a 8. The interpretation of the facts
presented isametter for argument. The statement isoffered for itstruth. On the showing made, themotion
to strike paragraph 85 is granted.

Paragraph 88: The plaintiffs assert that the citations given do not support the first sentence of this
paragraph. Plaintiffs Responsve SMF { 88. The defendants do not respond to the objection.
Defendants SMF Opposition a 9. The motion to strike the first sentence of this paragraph is granted.

Paragraph 90: Theplaintiffscontend thet this paragraph isnot supported by the given citation to the
record. Plantiffs Responsve SMF 90. However, the citation given does support the substance of the
paragraph. Deposition of DeniseLord (Exh. 1to Citation List) a 237. Themotiontostrikethisparagraph
isdenied.

Paragraph 91. The plaintiffs object to this paragraph on the grounds of hearsay and lack of
personal knowledge. Plaintiff’ sResponsve SMF §91. The defendants respond that the paragraph, which
refers to a letter, is not intended to offer the contents of that letter into evidence and that Harmon's
deposition testimony, the only citation given in support of the paragraph, shows that she has persond
knowledge of the matters stated. Defendants SMF Opposition a 9. The defendants position is correct.
The motion to strike paragraph 91 is denied.

Paragraph 92: Theplantiffs objectionisagain based on hearsay and lack of persona knowledge.
Faintiffs Responsave SMF 192. Again, the paragraph does not purport to offer the contents of the | etter
mentioned for their truth; it does not purport to offer the contentsat dl. The paragraph is supported by the
citation to Lord's depogition testimony, which is not hearsay and about which she clearly had persond

knowledge. The motion to strike paragraph 92 is denied. | note further that the plaintiffs provide no

11



response to the first sentence of this paragraph, which is supported by the record citation and accordingly
deemed admitted.

Paragraph 106: Here, the plantiffsobject to the citation to Morong’ sown deposition testimony as
hearsay. 1d. §106. The defendants do not mention this anomaly, but respond that the information in the
paragraphisnot offered for itstruth, asserting that it is offered “to show that PHS responded to Morong's
complaint in a manner that does not conditute retdiation.” Defendants SMF Oppostion at 10.
Addressing the issue as presented by the defendants, | can only conclude that the paragraph isoffered for
its truth, because the question whether the response was retaiatory can only be resolved if it is accepted
that the response was made in the recited terms. Technicaly, Morong's testimony concerning a third
person’ s statement is hearsay, unless some exception to the hearsay rule gpplies. On the showing made, the
motion to strike paragraph 106 is granted.

Paragraph 110: The plaintiffs make the same hearsay objection to this paragraph asthey madeto
paragraph 106. Plaintiffs Responsive SMF §110. The defendants make the sameresponse. Defendants
SMF Oppostion at 10. With respect to the second sentence of this paragraph, my analysisisthe sameas
well. The first sentence of the paragraph, however, does not present hearsay. The motion to srike is
granted as to the second sentence of paragraph 110.

Paragraph 112: Theplaintiffs contend that one of thetwo citations given by the defendants does not
support this paragraph, that it is based on hearsay and that neither of the individuals whose deposition
testimony is cited has persond knowledge of the matters about which they testified. Plaintiffs Responsive
SMF {112. Thedefendantsdo not respond to the assertions concerning Harmon' s personal knowledge or

hearsay. Defendants SMF Opposition a 10. Thecited testimony of Lord supportsthe assertionsin this
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paragraph, the deposition testimony demondtratesthat she has persona knowledge of these matters, and the
testimony cannot reasonably be characterized as hearsay. The motion to strike paragraph 112 is denied.

Paragraph 123: The plaintiffs assert that Exhibit 22 to the deposition of plaintiff Sherwood, one of
two citations given in support of this paragraph, is hearsay. Plaintiffs Responsve SMF 123, The
defendants’ response concerns Sherwood' s persona knowledge, Defendants SMF Opposition at 10-11,
but that isnot the object of the plaintiffs motion. The second sentence of this paragraphis supported by the
testimony cited. Thefirgt sentenceisnot supported by either Sherwood' stestimony or the cited document.

It is thus unnecessary to address the hearsay objection. The motion to strike is granted as to the first
sentence of paragraph 123 only.

Paragraph 135: The plaintiffsobject to this paragraph on the ground that “the statements attributed
to Mr. Sherwood are based on information that he received from other declarants of which he has no
persond knowledge.” Plaintiffs Responsve SMF 1135. The defendantsrespond that the document cited
insupport of this paragraph conssts of Sherwood' s statementsto the Board of Licensurein Medicinewhich
areadmissonsagang interest, and that the document is not offered for the truth of the matters asserted but
rather to demonstrate Sherwood' s state of mind at the time. Defendants SMF Opposition a 11. The
substance of this paragraph, which refers only to a smal portion of the document cited in support, may
gopropriately be characterized as an admission againgt interest under the circumstances of thiscase. The
motion to strike paragraph 135 is therefore denied.

Paragraph 141: The plaintiffsobject to this paragraph “to the extent that it isbased on inadmissible
hearsay.” PlaintiffS Responsve SMF | 141. Itisclear on the face of the paragraph and from the cited
supporting document that this paragraph does not present hearsay. Themotionto strike paragraph 141is

denied.
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Paragraph 142: The plaintiffs objection to this paragraph asserts that it presents hearsay. 1d.
142. The defendants respond that it is not offered for the truth of the matter asserted, but rather to
demondtrate Cecil Patmon’ s state of mind with respect to Sherwood' sretdiation clam. Defendants SMF
Opposition a 11. As the defendants aso point out, id., Patmon may testify that he received complaints
about Sherwood from the nursing staff without contravening the hearsay rule. However, hisreport of the
substance of those complaintsishearsay, and it does gppear to be offered for itstruth. Themotion to Strike

paragraph 142 isgranted only asto the phrase* that they did not liketheway Mr. Sherwood treated them.”

Paragraph 145: The plantiffs contend that the citation given in support of this paragraph presents
hearsay. Plaintiffs Responsive SMF {145. The defendants respond that it is not offered for the truth of
the matter asserted but rather to show that Patmon recelved complaints about Sherwood' s behavior and
that such evidenceisreevant to Patmon’ sstate of mind. Defendants SMF Oppositionat 11. Thefact thet
Patmon counsaled Sherwood is not hearsay; the reason why Patmon did so isrelevant, regardiess of the
question whether the complaintsthat he had received weretrue. The paragraph does not present hearsay.
The motion to strike paragraph 145 is denied.

Paragraph 147: The plaintiffsobject to this paragraph on the ground thet the document whichisone
of the two citations given condtitutes hearsay and lacks authentication. PlaintiffsS Responsve SMF 1 147.
The defendants do not respond to this objection, noting only that the other citation given does not condtitute
hearsay. Defendants SMF Oppostion a 12. Given the lack of opposition to the motion to strike with
respect to the document, | will consider only the cited deposition testimony. That testimony supportsonly

part of paragraph 147. The motion to strike paragraph 147 isgranted to the following extent: everything but

14



thewords* Sherwood had overridden an order Dr. Englander had placed in aninmat€e schart, and madean
editorid comment in the patient’ s chart that Dr. Englander had not seen the patient” is stricken.

Paragraph 155: The plaintiffs contend that the words “confidentid hedthcare information” in this
paragraph condtitute alega conclusion rather than amatter of fact and ask that they be stricken. Plaintiffs
Responsive SMF | 155. The term at issue represents the deponent’ s characterization, which may be
subject to cross-examination, but which does not represent aforbidden legd conclusion. The motion to
grike this portion of paragraph 155 is denied.

Paragraphs 196-97. The plantiffs assert that the citations given do not support the factud
assertionsincluded in these paragraphs. 1d. 111 196-97. The defendants concede that the cited testimony
does not address equipment but maintain that the remainder of the two paragraphsisadequately supported.

Defendants SMF Opposition at 12. | agree. The motion to strike is granted only asto the words “and
equipment” in paragraphs 196 and 197.

Paragraph 205: The plaintiffs contend that the cited portion of the Harmon deposition, one of two
citations given, does not support the factua assertionsin this paragraph; that the cited testimony ishearsay;
and that neither of the cited deponents has persond knowledge of the meatters assarted.  Plaintiffs
Responsve SMF 11205. The defendantsrespond only that Lord, the second cited deponent, has persona
knowledge of the matters asserted. Defendants SMF Oppostion a 13. Looking only at the cited Lord
testimony, therefore, | conclude that the circumstances indicate that the deponent did rave personal
knowledge. Her testimony does not involve hearsay, and it supports dl of the factud assertions in this
paragraph. The motion to strike paragraph 205 is denied.

Paragraph 235: The plaintiffs contend that the citation given does not support the second hdf of this

sentence.  PlaintiffS Responsve SMF § 235. The defendants appear to agree.  Defendants SMF
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Oppodtion at 13. Accordingly, the motion to strike that portion of paragraph 235 that follows the word
“gaff” is granted.

Paragraph 236: The plaintiffs contend that the document cited in support of this paragraph, one of
three citations given, condtitutes hearsay. PlaintiffS Responsve SMF § 236. The defendants do not
addressthisargument, discussng only the cited tesimony. Defendants SMF Opposition at 13. The other
citations adequately support the factual assertionsin thisparagraph. The motion to strike paragraph 236is
denied.

B. Defendants First Motion to Strike

The defendants move to strike fifteen paragraphs of the affidavit of Deborah Purrington (Docket
No. 18), submitted in support of the plaintiffs statement of additiond materid facts, and the related
paragraphs of the plaintiffs statement of additiond materid facts. Defendants First Motionto Strikeat 1-
10. Thedefendants present separate argumentsfor each chalenged paragraph and the plaintiffsrespondin
gmilar form. HaintiffS Objection to Defendants Motion to Strike Portions of Affidavit of Deborah
Purrington (“Plantiffs Purrington Oppaosition”) (Docket No. 33). | will addressthemotioninthat format as
wdll.

Paragraph 15: The defendants ask the court to strike al of this paragraph because they contend
that Purrington’s statement that Dr. Englander was under the influence of acohol a work is irrdevant,
condtitutes inadmissible opinion testimony and lacks persond knowledge. Defendants First Motion to
Strikeat 1-3. | notefirst that paragraph 15 of the Purrington affidavit includes many factud assertions other
than the challenged statement; it would not be appropriateto strike the entire paragraph on thisbasisin any
event. The plaintiffsrespond that Purrington’ s affidavit establishes her persond knowledge and providesa

basisfor her statement of opinion; they assert that the opinion isrelevant because * Englander’ scondition at
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work amounted to alack of physician presence and prompted reports by Plaintiffs.” Plaintiffs Purrington
Oppositionat 2-3. Paragraph 15 of the Purrington affidavit does establish the affiant’ s persond knowledge
and the basis for her opinion, which is not a matter reserved to expert opinion. The assertion that such a
condition “amounted to a lack of physician presence’ dtretches entirely too far in the absence of other
factud support, but the chdlenged statement is reevant insofar as the asserted condition may have
prompted the plaintiffs to make the reports which they alege resulted inillegd retdiation. The maotion to
grike this paragraph of the affidavit and paragraphs 271- 73 of the plaintiffs statement of materid factsis
denied.

Paragraph 18: The defendants seek to Strike each of the sentencesin this paragraph on different
bases. With respect to thefirst sentence they contend that Purrington lacks persona knowledge, that “she
hasfailed tolay an appropriate foundetion for thistestimony” and that the Satement * congtitutesinadmissible
lay witness opinion tetimony.” Defendants First Motion to Strikeat 3. Inresponse, the plaintiffsrely on
the conclusory assertion in the first paragraph of the affidavit to the effect that Purrington has persond
knowledge “derived from observation of or participation in the events described.” Plaintiffs Purrington
Oppostion a 3. However, more evidence of the basis of an affiant’s persond knowledge is required to
support the first sentence of this paragraph. The fact that Purrington observed Dr. Englander consume
acohol a meetings outs de the prison while shewas on call, asthe second sentence of the paragraph avers,
does not necessarily mean that Dr. Englander was “obvioudy inebriated” when on cdl away from the
fadlity, asthe first sentence of the paragraph asserts. The motion to strike the first sentence of paragraph
18 of the affidavit is granted. The plaintiffs do not respond to the defendants contention that Purrington
lacks persona knowledge to support the third sentence of this paragraph, and the rest of the affidavit does

not present evidence of such knowledge. The motion to strike will be granted asto that sentence aswell.
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The plaintiffs dso offer no responseto the defendants' contention that there is no evidence that Purrington
possess adequate knowledge to support the conclusion expressed in the fourth sentence of this paragraph.
| agree, and strike that sentence aswell. The motion to strike is denied as to the second sentence of this
paragraph. These rulings require that the motion to strike paragraphs 280 and 282 of the plaintiffs
gatement of materia facts, which are based on the challenged sentencesin paragraph 18 of the Purrington
dfidavit, be granted as well.

Paragraph 19: The defendants chalenge this paragraph on the grounds of lack of persond
knowledge, lack of foundation, insufficient factua support and improper expert opinion by alay person.
Defendants First Motion to Strike at 4. The plaintiffsrespond that Purrington had persona knowledge of
the matters asserted, that she had sufficient education and experience to expressthe challenged opinionsand
that facts presented e sewherein the affidavit support this paragraph. Plantiffs Purrington Opposition at 3-
4. On the showing made, | conclude that the affidavit demondrates sufficient personad knowledge to
support the paragraph, which does not express an expert opinion. The motion to strike paragraph 19 is
denied.

Paragraph 20: The defendants objection is based on bck of foundation, lack of persond
knowledge and hearsay; they also assert that portions of this paragraph expressinadmissble expert opinion
andlegd conclusons. Defendants’ First Motionto Strikeat 4-5. Theplaintiffsdo not respond to the legd-
concluson argument. While thefirst and third sentences of this paragraph do express opinions, the affidavit
presentsa sufficient basis for them. The remaining sentences of this paragraph do not suffer from any of the
infirmities dleged by the defendants. The motion to strikeis denied.

Paragraph 21: The defendants base their objection to this paragraph on lack of foundation, lack of

persond knowledge and inadmissible expert medica opinion. 1d. at 5-6. | agreethat thefirst sentence of
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this paragraph expresses an opinion that is not adequately supported e sewherein the affidavit. Thesecond
and third sentences are unobjectionable. Striking the first sentence of this paragraph meansthat themotion
to strike paragraph 290 of the plaintiffs statement of materid facts, which repeets that sentence, must be
granted. The motion to strike paragraphs 291-92 of the plaintiffs statement of materid factsis denied.

Paragraphs 22- 23: The defendants contend that Purrington lacks persond knowledge of theevents
set forthin these paragraphs, that shelacksthe professona quaifications necessary to make her satements
of opinion admissible and that the Satementsrely on hearsay. Defendants First Motion to Strike at 6-7.
The plaintiffs respond that Purrington’ s persona knowledge of the events described “is expresdly affirmed
and impliedly confirmed by the content of her satements,” that her opinions do not go beyond the scope of
her respongibilities as a nurse and that the fact that a document is missing is not hearsay. Paintiffs
Purrington Opposition at 4-5. | agree that no hearsay is presented in these paragraphs.  Purrington’s
persond knowledgeis sufficiently demonstrated in the affidavit and these paragraphs do not express any
expert medica opinion beyond the scope of anurse’ spractice. The motion to strike paragraphs 22 and 23
and the rdated paragraphs of the plaintiffs statement of materid factsis denied.

Paragraph 26: The defendants assert that this paragraph expressesan inadmissiblelega conclusion
and an expert opinion that Purrington is not qualified to express. Defendants First Motionto Strike at 7.
The plaintiffs do not respond to the first assertion and aver that the defendants cannot attack Purrington’s
“qudifications . . . as a regisered nurss’ after employing her in that capacity. Pantiffs Purrington
Oppodgtion a 5. The latter statement is not helpful. The defendants seek to strike paragraph 307 of the
plantiffs statement of materid facts, which corresponds to the first sentence of paragraph 26 of the
Purrington affidavit, but not paragraph 308, which corresponds to the second sentence of the affidavit.

Defendants First Motion to Strike a 7. Accordingly, | conclude that they do not attack the second
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sentence of this paragraph. The first sentence of this paragraph does present legd conclusons with no
corresponding indication of Purrington's familiarity with gpplicable datutes or regulaions and no
identification of those statutes or regulations. The defendants’ objections are not gpplicableto the third or
fourth sentences of this paragraph.  Striking the first sentence of this paragraph means that the motion to
strike paragraph 307 of theplaintiffs statement of materid factsmust dso begranted. Themoationto strike
paragraph 309 is denied.

Paragraph 27: The defendants contend that the affidavit makes no showing that Purrington has
persond knowledge of one of the matters set forth in this paragraph and that she provides no factua
support for it. 1d. a 7. Theplantiffsrespond that “[d]efendants cannot rely upon the difficulty of provinga
negtive to exclude admissble evidence” PaintiffsS Purrington Oppostion a 5. While that responseis
insufficient, | conclude, on the showing made, that the affidavit sufficiently establishes Purrington’s
knowledge that PHS took no action on the specific complaints mentioned. The motion to drike this
paragraph and paragraphs 312-14 of the plaintiffs statement of materid factsis denied.

Paragreph 28:  The defendants contend that the word “frequently” in the first sentence of this
paragraph is “conclusory and unsupported” because no dates on which such incidents occurred are
provided. They also contend that the affidavit does not show that Purrington had personal knowledge of
this point and speculate that her use of the adverb relieson hearsay. Defendants First Motion to Strike at
7-8. Taken asawhole, the affidavit provides abasis for Purrington’s use of the word “frequently.” The
motion to strike this paragraph and the related paragraphs of the plaintiffs’ statement of materid facts, two
of which do not include the word, is denied.

Paragraph 29: The defendants challenge the words “to nurdng gaff to use as they saw fit” as

lacking persona knowledge and based on hearsay. 1d. a 8. Theplantiffsretort that the statement at issue
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was made by employees of PHS within the scope of their employment and therefore do not condtitute
hearsay, citing F. R. Evid. 801. Faintiffs Purrington Oppositiona 5. The phrase doesappear to qudify as
anadmisson againg interest under Rule 801(d)(2). The paragraph establishesthat Purrington obtained this
information from Englander and “others a PHS,” no further demondtration of persona knowledge is
necessary under the circumstances. The motion to strike this paragraph and the related paragraph of the
plaintiffs statement of materia factsis denied.

Paragraph 32: The defendants object to a portion of the third sentence of this paragraph as
hearsay. Defendants First Motion to Strike at 8. The plaintiffs respond that this statement is not offered
for itstruth but rather “condtitutes the context in which . . . defamatory satements’ weremade. Plaintiffs
Purrington Opposition a 6. The chalenged phrase, “Ms. Harmon and Dr. Englander responded to the
scrutiny and criticiam,” isPurrington’ scharacterization of Satements made at the meeting sheattended. Itis
not hearsay. The motion to drike this portion of the paragraph and paragraph 331 of the plaintiffs
datement of material factsis denied.

Paragraph 33: The defendants contend that the first sentence of this paragreph is irrdlevant and
inadmissible opinion testimony and that Purrington lacks persond knowledge of the matter. They contend
that the second sentence presentsinadmissible opinion testimony and lacksfoundation. Findly, they assert
that the assertion that statements made by Harmon and Dr. Englander were not true lack foundation and
personal knowledge. Defendants First Motion to Strike at 8-9. Theplaintiffsrespond that Purrington has
persona knowledge of the matters asserted because she was present during the reported events and that
her persona knowledge enables her to state that the statements made by Harmon and Dr. Englander were
fdse. Plantiffs Purrington Oppostiona 6. Thefirst sentence of this paragraph isan acceptable Satement

of Purrington’ spersond opinion; however, itisirrdevant to the dams assarted by the plaintiffs. Thesscond
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sentenceisdso astatement of Purrington’ s persond opinion but itisnot inadmissblefor that reason; it does
not express expert conclusions. Nor doesthe sentence lack foundation. Thethird sentencewould perhaps
be acceptable if it were presented as an expresson of Purrington’s opinion, but it is presented as fact.

Becausethetruth of the Satementsat issueisvery much in disputein this case, presenting onepossibleview
as absolute fact goesbeyond Purrington’ s possible personal knowledge. Themotionto strikeisgranted as
to thefirst and third sentences of this paragraph and denied as to the second. Accordingly, the motion to
strike paragraphs 335 and 337 of the plaintiffs statement of materid factsis granted and the motion to
strike paragraph 336 is denied.

Paragraph 34: The defendants contend that the first sentencein this paragraph presents either an
expert opinion or a legd concluson, neither of which is admissble, and dso lacks factua support.
Defendants First Motion to Strike at 9. They arguethat thefirst haf of thefifth sentence of thisparagraph
isnot based on persona knowledge. Id. Findly, they assert that the entire paragraph should be stricken as
irrlevant because * evidence regarding reports Ms. Purrington may have madeto PHS representatives. . .
are of no relevanceto the Plaintiffs dams” Id. at 9-10. The plaintiffs do not respond to the arguments
concerning relevance or legd conclusion, contending only that Purrington’ s statements* are based upon her
perceptions and experience as a registered nurse’ and returning to their arguments that the defendants
cannot “impeach” Purrington when PHS hired her to work as a nurse and that this paragraph somehow
requiresthemto “proveanegdive” Fantiffs Purrington Oppostionat 6-7. Paragraph 34 of the affidavit
incorporates by reference other paragraphs of the affidavit that provide tiesto the period of time when the
plantiffswere employed by PHS, contrary to the suggestion of the defendantsthat someor dl of thereports
mentioned by Purrington may have been made &fter the plaintiffs resgned, id., and thus making the

information potentidly rdevant, asit concernsthe same dleged incidents or types of incidentsthat formthe
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beds of the plantiffs retdiation dams. Thefirst sentence of this paragraph, however, does represent a
legd conclusion unsupported by any specification of the laws dlegedly violated, and an expert opinion,
athough the record does not reflect any designation of Purrington as an expert witness. The motion to
grike the first sentence of paragraph 34 isgranted. The motion to strike paragraph 338 of the plaintiffs

gatement of materia facts, which repeatsthis sentence, isalso granted. Thefirg haf of thefifth sentence of
the paragraph is admissible; while it is conceivable that PHS took corrective action on Purrington’'s
complaints without informing her of the fact and in amanner that made it impossblefor her to learn that it
had done so, such ascenario isso unlikely given the nature of thereportsthat the defendants assertion that
Purrington lacked persona knowledge on this point goesat most to the weight of her testimony rather than
its admisshility. The moation to drike any other portion of this paragraph, and any corresponding

paragraphs of the plaintiffs statement of materid facts, is denied.

Paragraph 35: The defendants contend that this paragraph presentsirrelevant information because
Purrington’ sresignation occurred one year after the plaintiffsresgned. Defendants First Motionto Strike
a 10. Theplantiffsrespond that thisparagraph* hasreevant background information that will enableajury
to understand and assess other evidenceinthecase” Haintiffs Purrington Oppodtionat 7. A jury isnot
involved in the resolution of amotion for summary judgment. Theinformationisirrdevant to congderation
of theissuesbeforethe court at thispoint in the proceeding. The motion to strike this paragraphisgranted.

Paragraph 344 of the plaintiffs statement of materid facts, which is based solely on this paragraph of the
Purrington affidavit, is aso sricken.
C. Defendants Second Motion to Strike
The defendants moveto drikethe plaintiffs responsesto 53 specified paragraphs of ther satement

of materid facts on the ground that those responses “ assart new facts, which are neither responsive to nor
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relevant to the gpplicable satements’ upon which theplaintiffs* frequently rely” intherr memorandum of law
in opposition to the motion for summary judgment. Defendants Second Motion to Strike at 1. They do
not identify any pages of the plaintiffs memorandum of law where such use is made of the chdlenged
responsive paragraphs. The plaintiffsrespond that the [ d]efendants neither object to the evidence offered
to support the denids and qudifications nor otherwise chalenge the truth of the facts asserted” in the
chalenged responses. Plaintiffs Objection and Memorandum of Law in Oppositionto Defendants Motion
to Strike Portions of Plaintiffs Opposing Statement of Materia Facts(Docket No. 31) at 1. Thisresponse
misses the point; as the defendants state, Loca Rule 56 does not present them with an opportunity to
dispute thefactud materid presented in denidsor qudifications of the paragraphsin thar initid statement of

materid facts. However, to do so would be to open the summary judgment process to an indefinite
progression of denids of qudifications, denids of denids, and Smilar responses. The locd rule requires
factud assertions when a paragraph is denied or qudified. The court will determine whether a particular
denid or qudification is actudly respondve or relevant; it will not rely on thosethat are not. It would dso
be preferablefor aparty opposing summary judgment to repeet any factud assartionsincluded initsdenias
or qudificationsof any of the paragrgphsin the moving party’ s statement of materia facts uponwhichit will

rely to support its argument in the separate statement of materid facts contemplated by Local Rule 56.

However, thefallure to do so cannot provide groundsfor striking al such responses. Thedefendantsinthis
case have employed the gppropriate vehicle to attack those responses which they contend are irrelevant
and/or not responsve, but in the absence of any citations to the plaintiffS memorandum of law
demongtrating that the challenged responses were in fact relied upon to support the plaintiffs pogdtion, this

court will not review each of the 53 paragraphslisted in the defendants' two- page motion for relevance and
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responsveness. A more detailed presentation is required. The defendants second motion to strikeis
denied.
D. Plaintiffs Second Motion to Strike
The plaintiffs move to drike the argument presented a pages %8 of the defendants reply
memorandum (Docket No. 24) in support of their motion for summary judgment. Plaintiffs Second Mation
to Strike at 1. They contend that the defendants argument based on conditiond privilegewasnot madein
the motion itself and may not be raised for the firgt time in areply memorandum. 1d. a 1-2. Inther initid
memorandum of law, the defendants contended that the plaintiffs had presented only inadmissible hearsay
evidence in support of their defamation clams and that “[w]ithout the specific context of the Satementsor
the context in which they were made, Defendants assertion of privilege is premature. However,
Defendarts do not waive this defense” Motion at 26-30. They aso discussed in generd terms the
commontlaw privilege that they would assert. Id. at 30. Contrary to the plaintiffsS assertion, this
presentation does not conditute a “waiver” of the issue. | agree with the defendants, Defendants
Oppodgtionto Plaintiffs Motion to Strike Portions of Defendants' Reply Memorandum, etc. (Docket No.
34) at 4-5, that ther discusson of thisdefensein their reply memorandum resulted from the presentation of
the Purrington affidavit by the plaintiffsin support of their opposition to the motion for summary judgment.
Because the plaintiffs did not have an opportunity to respond to this argument after it had been fully
presented by the defendants, | granted the plaintiffs dternative request, Flaintiffs Second Motion to Strike
a 2, for leaveto fileasurreply memorandum strictly limited to thisissue. That memorandum has now been
filed with the court. Docket No. 36. The motion to strike is denied.
1. Motion for Summary Judgment

A. Summary Judgment Standard
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Summary judgment is gppropriate only if the record shows*that thereisno genuineissue asto any
materid fact and that the moving party isentitled to ajudgment asamatter of law.” Fed. R. Civ. P. 56(c).
“In thisregard, ‘materid’ means that a contested fact has the potentid to change the outcome of the suit
under the governing law if the dispute over it is resolved favoradly to the nonmovant. By like token,
‘genuineé meansthat ‘ the evidence about thefact is such that areasonable jury could resolve the point in
favor of thenonmoving party.”” Navarrov. Pfizer Corp., 261 F.3d 90, 93-94 (1st Cir. 2001) (quoting
McCarthy v. Northwest Airlines, Inc., 56 F.3d 313, 315 (1st Cir. 1995)).

The party moving for summary judgment must demonstrate an alosence of evidenceto support the
nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
givethat party the benefit of al reasonableinferencesinitsfavor. Nicolov. Philip Morris, Inc., 201 F.3d
29, 33 (1« Cir. 2000). Once the moving party has made a preliminary showing that no genuine issue of
meterid fact exists, the nonmovant must “ produce specific facts, in suitable evidentiary form, to establish the
presence of atridworthy issue” Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1st Cir.
1999) (citation and interna punctuation omitted); Fed. R. Civ. P. 56(e). “Asto any essentid factua
element of its dlam on which the nonmovant would bear the burden of proof at trid, its falure to come
forward with sufficient evidence to generate atriworthy issue warrants summary judgment to themoving
paty.” Inre Spigel, 260 F.3d 27, 31 (1st Cir. 2001) (citation and interna punctuation omitted).

B. Factual Background
The following undisputed materid facts are gppropriately supported in the parties respective

statements of materid facts submitted pursuant to this court’s Loca Rule 56.
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From July 1999 to May 31, 2003 PHS provided hedth services a designated correctiond facilities
in Maine pursuant to a contract with the Maine Department of Corrections (“DOC”). Defendants
Statement of Materiad Facts to Which There is No Dispute (“ Defendants SMF’) (Docket No. 10) 1 1;
Paintiffs Opposng Statement of Materid Facts and Statement of Additiond Materid Facts, etc.
(“Plaintiffs Responsve SMF’) (Docket No. 15) 1. PHSisin the busness of providing hedth care
services at correctiond facilities throughout the United States under contracts with governmenta entities.
Plaintiffs Statement of Additiond Materid Facts (“Plaintiffs SMF”) (included in Plaintiffs Responsive
SMF, beginning at page 71) 1252; Defendants Reply to Plaintiffs Statement of Additional Material Facts
(“Defendants Responsive SMF’) (Docket No. 25) 1 252.

Aantiff Douglas M. Morong is a physcian’s assstant licensed to practice in the state of Maine.
Defendants SMF ] 2; Paintiffs Responsve SMF 2. Hewashired by PHSin January 2000 to provide
sarvices a the Maine State Prison, Bolduc Correctiona Facility, Maine Correctiond Ingtitution, Downeast
Correctional Center, Bangor Pre-Release Center and Charleston Correctiona Facility. 1d. 3. Theoffer
of employment was not reduced towriting. 1d. I 5. Plaintiff Leonard Sherwood applied for apositionasa
physcian’s assgtant with PHS in April 2000. 1d. § 114. He was offered a podtion a the Mane
Correctiona Center and first began working for PHSinMay 2000. Id. 117. When they first began their
employment with PHS, Morong was compensated at an hourly rate of $40.87 and Sherwood was
compensated at an annua sdary of $72,000 for a40-hour week. Id. 14, 115. Morong received life
insurance, hedth, dental and retirement benefits, acontinuing medica education dlowance and paid vacation
time. Id. 14. Whilean hourly employee, hewas paid overtime and recaeived “ additional compensation” at

ahigher hourly rate when he responded to cals during hours when he was not scheduled towork. 1d. 6.
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Sherwood was offered 10 paid holidays, two weeks of paid vacation and PHS s standard hedlth, dentd,
life and long and short term disability benefits. 1d. 1 116.

In June 2000 Morong requested are-evauation of hispay scdeand anincreasein hishourly rateto
$65. 1d. 7. In August 2000 heforwarded to the then-regiond vice-president of PHS aproposa that he
be paid a base salary of $120,000 per year for 42 hours per week of work, with an additional $100 per
hour for work at facilities not included in his proposa and for travel time to such facilities. I1d. 8. Asof
October 24, 2000 Morong was made a sdaried employee and was paid $120,000 per year. 1d. T 11.

Joyce Harmon became the regiond manager for PHS in January 2001. Id. 1 13. Defendant Dr.
Cedlia Englander became Morong' sand Sherwood'’ ssupervising physcian effective January 12, 2001. 1d.
17 14, 125. Dr. Englander was and is board cettified in internd medicine, geriaric medicine and
hematology. 1d. 15. A performance evauation prepared by Dr. Englander dated January 30, 2001 gave
Morong an overdl rating of “good.” 1d. 1/16. Her performance evaluation of the same date for Sherwood
gave him an overdl rating of “superior.” 1d. 1126. On January 31, 2001 Morong' ssdary wasincreased
to $4,742.76 bi-weekly. 1d. 1 18. In January 2001 Sherwood received two increases to his bi-weekly
sdary; onewasimplemented because hetook on hoursat another Site and the other was an annua increase.

Id. 1127. Thisresulted in abi-weekly sdary of $3,077.57. 1d.

Morong began looking for other employment in January 2001. 1d. {17. By letter dated March 2,
2001 e provided Harmon with a two-week natice that he was discontinuing his service a Downeast
Correctiond Facility. 1d. 121-22. Morong’ ssaary was decreased soon thereafter. Id. § 23. OnMarch
4, 2001 Morong requested that he be alowed to take apaid vacation from March 12 to March 16, 2001;

thisrequest wasdenied. Id. 125. Randi Murphy, the PHS health servicesadminigtrator at the Maine State
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Prison, was required to review and approve bi-weekly time sheets submitted by Morong. 1d. 134, 39.
Murphy revised Morong’ stime sheets on occason. Id. 41.

Attimesit would be necessary for PHS hedlth care providesto refer inmatesto outside hedlth care
providers or specidids for treatment. 1d. 50. PHS required completion of an “Outpatient Referrd
Request Form” by hedlth care providers for such referrds. 1d. The form had to be approved by the
medicd director. |d. Morong made frequent requeststo refer inmatesto outside consultants or hedlth care
providers, a number of which requests were ultimately rgected by Dr. Englander. 1d. 151. When
Morong's recommendation was regjected by Dr. Englander, inmates would become upset. I1d. 52
Murphy asked Morong to consult with Dr. Englander before completing the forms. 1d. §53. Morong
refused to discuss his views regarding the need for outside medica consultation or treatment with Dr.
Englander before completing the referrd request forms.  1d. § 56. Harmon viewed this refusd as
insubordingtion. Id. 1 57.

Physcians assstants may performmedicd activitiesonly under the supervison of aphyscian, who
isresponsible for overseeing and eva uating the physicians assgtant’ s performance. 1d. §58. Physicians
assgtants and ther primary supervisng physicians must have a current plan of supervison on file in the
practice setting. 1d. 159. Physcians assstants must notify the Board of Medicine when they change
supervisng physcians. |d. Inorder to practiceasaphysician’ sassstant, an individud must havealicense
and a certificate of regigration. 1d. J60. In order to obtain the certificate a physician’s assstant must
submit a statement from the supervisng physcian agreeing to provide supervison. 1d. Beforeresgning
from his postion with PHS, Morong asked Dr. Englander to Sgn a plan of supervison for him a the

Hancock County jail; shedeclinedtodo so. Id. 61. Harmon reported Morong’ suse of Dr. Englander’s
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sgnature stamp on the plan of supervison posted at the Hancock County jail to the Maine Board of
Licensure in Medicinein aletter dated April 25, 2001. Id. 1 63.

In May 2000 the PHS physcian who had been the supervising physician for Morong left his
employment with PHS. 1d. 1166. New paperwork therefore had to befiled with the appropriate licenang
board, notifying the board of the new supervising physician and plan of supervison. Id. A physicianwas
aways designated to supervise Morong while he wasworking for PHS. 1d. §68. On February 12, 2001
the Maine Board of Licensure in Medicine notified Morong that it had issued a complaint againgt him
dleging unprofessond conduct because it had learned that he may have been practicing without a
supervisng physician during his employment with PHS. 1d. §69. PHSforwarded aletter to the Board on
behdf of Morong explaining what had happened with respect to the failure to file gppropriate paperwork
regarding plansof supervison. Id. 72. Morong responded to the Board in aletter dated March 10, 2001
in which he stated that he had been advised by the Board of Medicine that that Board would forward the
paperwork PHS had filed to the Osteopathic Board. 1d. {1 73. The complaint was dismissed and no
disciplinary action wastaken. Id. { 75.

Around March 2001 Morong became disllusoned with PHS's corporate structure, his co-
employees and the “medical integrity” of PHS and the people with whom he worked. Id. 1 76. Morong
resgned from PHS as of April 1, 2001. Id. § 78. Heisnow part owner of abusiness and receivesa
weekly saary, three weeks of every four, of $1,572. Id. 1 80-81.

Morong sent copies of hisletter of resgnation to the Maine Board of Licensure in Medicine, the
Department of Correctionsand others. 1d. §188. DeniseLord, Associate Commissioner of the Department
of Corrections, contacted Harmon, to whom the resignation | etter was addressed, after recelving acopy of

the letter, to discuss dlegations made in the letter. 1d. 188, 90. Harmon discussed Morong' sdlegations
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with Murphy and Dr. Englander and sent Lord aletter summearizing Dr. Englander’ sresponsesto them. 1d.
191. Theinformation provided inthisletter satisfied Lord' s concernsabout Morong’ salegations, shetook
no further action. Id. §92.

After recaiving Morong' sletter, the Maine Board of Licensurein Medicine advised Dr. Englander
that it had voted to issue a complaint againgt her based on the dlegationsin the letter. 1d. 193. After Dr.
Englander submitted a written response to the complaint and attended an informa conference with the
Board, the complaint was dismissed. 1d. 194. At some point in 2001 Morong filed a charge against
PHS, Harmon and Dr. Englander with the Maine Human Rights Commission aleging violation of theMaine
Whigtleblowers Protection Act. 1d. 113,

During September and October 2000 inmates filed five complaints againg Sherwood with the
Maine Board of Licensure in Medicine. 1d. 1 119. Sherwood's written responses included his home
address. 1d. 1122. The Board provided copiesof these responsesto theinmateswho had filed complaints
against Sherwood. |d. The Boardissued aletter of guidance to Sherwood noting that therewasacommon
basisfor the patients complaints and that the cases were not well-documented in the patient charts. Id.
123.

Additional compensation formswere submitted to the PHS payroll department to document extra
work performed by employees for which additiona compensation was paid. 1d. 1128. An additiond
compensation form would befilled out, for example, if Sherwood was cdled infor an emergency, off hours,
and Sherwood would receive additiond compensation for the time involved. 1d. PHS has no records
indicating that any additiona compensation forms were submitted, or any requests for additiond

compensation were made, by or on behaf of Sherwood after January 3, 2001. 1d. § 129.
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On February 12, 2001 the Maine Board of Licensure in Medicine notified Sherwood that it had
filed acomplaint againgt him becauseit had learned that he may have been practicing without a supervisng
physician while hewas employed by PHS. 1d. §131. Inaninterview with aninvestigator for the Board on
December 28, 2000 Sherwood stated: “[ T]he paperwork was supposed to go to the D.O. Board, but it
went to the M.D. Board. | wasn't licensed with the D.O. Board, so then they came up with Dr. Berry.
Alsotheother P.A. up north issupposed to be covered by Berry, Doug Morong. Both Doug Morong and
| though[t] we were covered first by Charkowick, and then Berry. But, neither Doug nor | received the
litlewhite piece of paper.” 1d. 1132. Sherwood responded to the Board complaint on February 19, 2001
dating that the Board of Medicine created a hogtile work environment for him during the months of
November and December 2000 and that his hedlth and safety, and that of hisfamily, werejeopardized by
the Board' slack of understanding about the correctional system. Id. 1133. Theletter so sated that the
hostile work environment prompted him to look for work at severa other places as early asNovember or
December 2000. 1d. 134. The letter dso questioned why the Board held hislicensing paperwork that
should have been forwarded to the Osteopathic Board of Medicine. 1d. § 135.

Sherwood never practiced without an attending physician while he was employed by PHS. Id.
137. PHS forwarded a letter to the Board of Medicine on behdf of Sherwood explaining what had
happened with respect to the failure to file appropriate paperwork with the Board in May or June of 2000.
Id. 139. The Board of Medicine held aninforma conference on August 14, 2001 regarding itsconcern
about the failure to file plans of supervison in May or June 2000. Id. 1 140. Sherwood and Morong
attended. Id. The complaint was dismissed. Id.

Sherwood crossed out an order that Dr. Englander had written in a patient’ s chart and made an

editoriad comment in the chart. 1d. § 148. Sherwood wrote a memorandum dated March 30, 2001 that
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questioned Dr. Englander’ spracticesand clinicad judgment. I1d. 150. On March 1, 2001 Sherwood sent
aletter to severd entities complaining that the Board of Medicine had sent correspondence containing his
home address to inmates, that practitioners outside the correctiona setting were writing prescriptions for
inmates and that new inmates were gven Oxycontin for shoulder pain. 1d. 1 151-53. Theletter included
as atachments documents containing confidentia hedlth careinformation identifying inmeatesby name. 1d. 9]
155. Copiesof the letter and attachments were forwarded to Lord by the Board of Licensure. 1d. § 156.
Lord was concerned about the fact that Sherwood had apparently distributed confidentia patient
information without obtaining authorization from the patients. 1d. She contacted Harmon to express her
concern and advised Harmon to remind PHS employees not to reved medica information about prisoners.
Id. 1157. In late March 2001 Harmon asked Sherwood to meet with her, Dr. Englander and Cecil
Patmon, then PHS shedth serviceadminigrator at theWindham facility. 1d. §158; Plaintiffs SMF ] 265;
Defendants Responsive SMF ] 265.

Sherwood submitted a letter of resgnation to PHS on April 15, 2001 giving two weeks notice.
Defendants SMF {1 162-63; Plaintiffs Responsve SMF 1 162-63. He wastold not to return to the
facility that day, and hislast day of work was April 15, 2001. Id. §163. Sherwood was compensated for
the two weeks. 1d. 165. Lord received Sherwood' s letter of resignation, which she viewed asraisng
persona rather than professond issues. Id. 1 167. Shedid not direct aninvestigation into theissuesraised
in Sherwood' sletter. Id. §168. Following hisresignation Sherwood complained to Harmon that PHS had
not paid him all thewagesthat hewasowed. 1d. {1 171. Harmon informed Sherwoodinaletter dated May

16, 2001 that he was correct and would be paid what he claimed he was owed. Id. 1 172-73.
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Sherwood had begun looking for another jobas early asNovember or December 2000. 1d. 176.
He currently works asaphysician’ sassstant at Maine Heart Surgical Associatesin Portland, Maine. 1d.
178. Hedso works at Mercy Hospita in the emergency department on a per diem basis. 1d. 1 180.

Sherwood clams that he complained to PHS employees (i) as early as October 2000 about the
practice of discontinuing medications without seeing patients and (i) in June 2000 that Dr. Englander
routinely denied his requests to refer inmates to outsder providersfor trestment. 1d. § 188, 191. Inthe
summer of 2000 Sherwood complained to the Board of Nursing that PHS-employed nurses were being
asked to work outside the scope of their licenses. 1d. §198. Sherwood claimsthat in thefal of 2000 he
complained to the Board of Pharmacy regarding unlicensed pharmacissworking inthe state of Maine. 1d.
11202. Sherwood invited representatives of the Department of Corrections and pharmacy inspectors to
come to the Maine Correctiond Center to observe the way medications were stored. 1d. 1 207. No
representative of PHS reprimanded Sherwood for doing this. 1d. 1 208.

During the summer of 2001 Attorney Generd Rowe and Assistant Attorney Generd Ruth McNiff
met with Morong and Sherwood for four hours to discuss their complaints regarding the medicd care
provided to inmates by PHS. 1d. §210. To date, the attorney generd’s office has not acted on the
complaints, no hearings have been scheduled. Id. 1212. Sherwood and Morong addressed the Board of
Medicine on August 24, 2001 with the concernsthey had raised with the attorney generd. 1d. 11213-14.
The Board of Medicine has not taken any disciplinary action against PHS or Dr. Englander regarding the
issues raised by Morong and Sherwood during this meeting. 1d.  215.

At thetime Sherwood and Morong ended their employment rel ationship with PHS, PHS wasunder
pressure by inmates and their civil rights advocates, including the Maine Civil Liberties Union and Mane

Equa Justice Partners, for failing to provide adequate medica care. Plaintiffs SMF ] 326; Defendants
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Responsive SMF ] 326. The advocates threatened a class action lawsuit againgt the State of Maine for
violaion of prisoners civil rights Id. § 327. These threats led to meetings between PHS and
representatives of the Maine Department of Corrections. 1d. 328. Purrington attending these meetings,
aongwith Harmon, Dr. Englander and three representatives of the Department of Corrections. 1d. 1329
30.
C. Discussion
The complaint dlegesviolation of theMaine Whistleblowers Protection Act, 26 M.R.SA. 8§ 831&
seg. (Count 1); defamation (Count I1); negligent misrepresentation (Count 111); fraud (Count 1V); negligence
(Count V); breach of contract (Count VI); and violation of 26 M.R.SA.8 626 (Count VII). The
defendants seek summary judgment on each count, on various grounds.
1. The Whistleblowers Protection Act. Count | of the complaint dlegesthat the defendants violated the
Maine Whistleblowers Protection Act, 26 M.R.SA. 8§ 831 et seq., by condructively discharging and
otherwise discriminating againgt them for complaints that they madeto PHS and public bodies. Complaint
19 55-60. The plaintiffs dlege that the following two subsections of the governing statute were violated:
No employer may discharge, threaten or otherwise discriminate againgt an
employeeregarding the employee' scompensation, terms, conditions, location or
privileges of employment because:
A. Theemployee, acting in good faith, . . . reports ordly or in writing to the
employer or apublic body what the empl oyee has reasonable causeto believe
isaviolation of alaw or rule adopted under the laws of this State, a politica
subdivison of this State or the United States;
B. The employee, acting in good faith, . . . reports to the employer or a
public body, oraly or in writing, what the employee has reasonable cause to

believeisa condition or practice that would put at risk the health or safety of
that employee or any other individud.
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26 M.R.S.A. §833(1). Thedefendants contend that the plaintiffs cannot establish aprima facie caseon
these claims, and that, in any event, Englander cannot beindividudly ligdbleontheseclams. Mation at 4-25.
Thelatter contention is correct, and Englander isentitled to summary judgment on Count I. Adam
agangt asupervisor as an individua does not lie under the Maine Human Rights Act. Gough v. Eastern
Maine Dev. Corp., 172 F. Supp. 221, 223-27 (D. Me. 2201). The Whistleblowers Protection Actisa
provison of the Maine Human Rights Act. Id. & 226. The plaintiffs argue at length that this court's
interpretation of Maine law is incorrect on this point, PlantiffS Objection to Defendants Motion for
Summary Judgment, etc. (“Opposition”) (Docket No. 14) at 19-23, but they offer no new argument or
reason why this court should change its current position
To edtablish aprima facie case of retdiaion againgt PHS, each of the plaintiffsmust show that (i)
he engaged in conduct that was protected under the Whistleblowers Protection Act; (ii) he suffered an
adverse employment action; and (3) acausa conmnection existed between the protected conduct and the
adverse action. Bishop v. Bell Atl. Corp., 143 F.Supp.2d 59, 62 (D. Me. 2001).
An adverse employment action is any type of discrimination “with respect to
hire, tenure, promotion, transfer, promotion, transfer, compensation, terms,
conditions or privileges of employment or any other matter directly or indirectly
related to employment.” 5M.R.SA. 8§ 4572(1)(A). TheFirs Circuit has noted
that adverse employment actions include a variety of types of conduct, such as
“demotions, disadvantageous trandfers or assgnments, refusas to promote,
unwarranted negative job evauations, and toleration of harassment by other
employees” Hernandez-Torresv. Intercontinental Trading, Inc., 158 F.3d
43, 47 (1st Cir. 1998).
Severd types of circumstantid evidence can demondrate a causd link
between the protected act and the adverse act, such as evidence of differentia
treatment in the workplace, tempora proximity between the protected act and
the adverse act, statistica evidence showing disparate trestment, and comments
by the employer which intimate aretdiatory mindset. See Mesnick v. Gen. Elec.

Co., 950 F.2d 816, 828 (1<t Cir. 1991). Also, if an employer changes how it
treatsitsemployee after performing the protected action, that canreved acausa
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connection. See Smasv. First Citizens' Fed. Credit Union, 170 F.3d 37, 51
(1<t Cir. 1999).

Id. at 62-63. If the employee makes such a showing, the burden shifts to the employer to demondrate a
legitimate, non-discriminatory reason for the adverse job action. Parksv. City of Brewer, 56 F.Supp.2d
89, 102 (D. Me. 1999). “The employee neverthdess will prevail if he demondrates that the proffered
reason is pretextud.” 1d. PHS contends that neither plaintiff can establish any of the three necessary
eementsof hisdam,
i. Protected Activity

PHS contendsthat the plaintiffs cannot establish thiselement because [m]any of the conditionsthey
claim they complained of reflect an exercise of medica judgment” and assuch “areneither violaionsof law
or rulesnor ongoing conditions or practicesthat one could reasonably believe pose ahedth or safety risk.”
Motion at 6. It argues that other aleged concerns reported by the plaintiffs — presumably al of the
remaining concerns, since PHS makes no additiona arguments — *“raiseissuesregarding the accuracy of
PHS adminigrative reporting methods and/or questions regarding compliance with contract provisons,”
which one could not reasonably believe constitute violaions of law or hedth or safety risks. 1d. at 7.

The plaintiffs respond with an extengve litany of aleged practices, omissons and actions by PHS
and Englander which they present as reportable issues or events. Opposition at 6-11. They contend that
their chalenges “were directed not o much againg ‘medica judgment’ as againg the failure even to
exerciseany medicd judgment.” 1d. at 11. They aso arguethat they had reason to believe that some of the
actions of which they complained violated rules and regulations, but they do not identify any such rulesor
regulaions. Id. at 12-13. This oversght makes it impossble for the court to determine whether the

plantiffs have presented a prima facie case on the first dement of their state-law whistleblower clam.
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Becaused| three dements must be established, and | conclude as set forth below that the plaintiffs have not
done so with respect to one of the remaining dements, it is not necessary to address this element further
under the circumstances?®
Ii. Adverse Employment Action
The plaintiffs contend that the following condituted adverse employment actions sufficient to
edtablish the second dement of their claim: their constructive discharges, denia of additional compensation
to Sherwood for off-hours work between January and March 2001; and denia of Morong's request for
vacation, reduction of his vacation benefits, dteration of his timesheets and decreasing his salary by 20%
when his workload dropped by 12%. Opposition a 13-15. PHSarguesthat the plaintiffs“cannot satisfy
the stringent standard for a congtructive discharge clam,” Motion at 8, and respondsto each of the other
clamsindependently, id. at 12-24, Defendants Reply to Flaintiffs Objectionsto Defendants Motion for
Summary Judgment (“Reply”) (Docket No. 24) at 2-6.
To demondtrate congtructive discharge in the Firgt Circuit, the evidence must
support afinding that the new working conditionswould have been so difficult or
unpleasant that a reasonable person in the employee' s shoes would have felt
compelled to resign. This standard is an objective one and thus requires an
inquiry into the reasonable state of mnd of the person experiencing the new
conditions. A claim of congtructive discharge cannot stand on an unreasonable
reaction to one swork environment or to a change in job responsbilities.
The Court may consder severa factors when assessing a congructive
discharge clam: exposure to new conditionswhich are humiliating or demeaning;
demotion or reduction in pay; and direct or circumgantia evidence of the

employer’s discriminatory animus.  Other relevant condderations include:
suggestions by the employer that the employee resign; confrontationsinitiated by

% The plaintiffs also contend that, because the contract between PHS and the Department of Corrections involved the
provision of health care services, “a violation of contractual provisions necessarily implicates issues of health and
safety,” making their reports of contract violations protected activity under the whistleblower statute. Opposition at 12
This conclusory argument sweeps far too broadly. Many conceivable violations of such acontract would not deal with
the health or safety of inmates at all.
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the employer regarding the employee’ sdleged performance deficiencies; and the
employee s attempts to mitigete the Stuation prior to resgnation.

Dudley v. Augusta Sch. Dep't, 23 F.Supp.2d 85, 90 (D. Me. 1998) (citations and internal quotation
marks omitted). This court has a0 interpreted the First Circuit’s rulings on congtructive discharge as
follows

“Condtructive discharge’ isalabe for trestment so hogtile or degrading that no

reasonable employee would tolerate continuing in the postion; or working

conditions so onerous, abusive, or unpleasant that a reasonable person in the

employee's pogtion would have fdt compelled to resgn; or so difficult or

unpleasant that a reasonable person in her shoes would have felt compelled to

resign; or o unpleasant that staying on thejob while seeking redresswould have

been intolerable,
Leavitt v. Wal-Mart Stores, Inc., 238 F.Supp.2d 313. 316 (D. Me. 2003) (citations and interna
punctuation omitted), vacated on other grounds 2003 WL 22016287 (1st Cir. Aug. 27, 2003). The
parties agree that to be an adverse employment action, a term that includes congtructive discharge,
Landrau-Romero v. Banco Popular de Puerto Rico, 212 F.3d 607, 612-13 (1st Cir. 2000), “an action
must materialy change the conditions of plaintiffs employ,” Gu v. Boston Police Dep't, 312 F.3d 6, 14
(1t Cir. 2002); Motion at 9; Opposition at 15.

PHS contends that the defendants are unable to demondtrate any materid change in their working
conditionswith respect to the events and practicesthat they contend compelled themto resign; rether, those
events, conditionsand practices existed throughout thetime when they were employed by PHS. Motion a
10-12. Theplaintiffsdo not respond directly to thisargument but assert that their “[€]ffortsto reform PHS
went unheeded and only resulted in more abuse.” Oppostion at 14. Theonly evidence of “more abuse’

discussed by the plaintiffs is a meeting attended by Sherwood, Harmon, Patmon and Englander after

Sherwood sent a letter to state officials in March 2001 “to report violations and unsafe practices.” 1d.
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According to Sherwood, he wastold at this meeting that he was to “shut up,” and was not to “refer any

more complaintsoutsdethefacility.” Defendants SMF 151, 156, 158; Plaintiffs Responsve SMF 1
151, 156, 158-59, 186." As PHS points out, Reply at 4, the plaintiffs have made no showing tht this
meeting or these remarksled to any materid changein Sherwood sworking conditions. Theplantiffsaso
assert that “[a) reasonable jury could conclude that PHS' refusal to take corrective action itsalf condtitutes
retdiation under thefactsof thiscase,” Oppostionat 17, but that argument dso failsto identify any materid

changes in ather plaintiff’s working conditions caused by such a “refusd.” For dl thet appears in the
summary judgment record, the practices and conditions of which the plaintiffs complained remained the
same after they complained. Evenif the plaintiffs mean to argue thet the practices and conditions of which
they began to complain, some of which, from dl that gppearsin the summary judgment record, were present
from the beginning of their employment with PHS, caused their congtructive discharge regardless of thefact
that they remained unchanged throughout their respective periods of employment, Morong was employed
for gpproximately 15 months before he resigned, Defendants SMF 1111 3, 78; Plaintiffs Responsve SMF
1113, 78; and Sherwood was employed for approximately one year, id. 11117, 162-63. The passage of
such sgnificant periods of timeisinconggent with the existence of working conditionssointolerable that a
reasonable person in the position of ether plaintiff would have been compelled to resgn when they did.

With respect to the claim of congtructive discharge as an adverse employment action for purposes of the

whistleblower retdiation clam, therefore, the plaintiffs have falled to meet their evidentiary burden on

summary judgment

* The plaintiffs cite their denials of certain paragraphs of the defendants’ statement of material factsin support of their
argument on this point. Opposition at 14. When additional facts are to be used affirmatively in thisfashion, the better
practice would be to include them in the responding party’ s statement of additional material facts aswell asincluding
them in the responses to the moving party’ s statement.
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Sherwood offersevidence of only one other aleged adverse employment action, contending thet he
“was. . . entitled to but did not receive additional compensation for reporting to thefacility off-hoursfor the
period January through March 2001.” Oppostion a 15. In support of this assertion he cites only the
plantiffs response to paragraph 128 of the defendants statement of materid facts, aqudification that in
turn cites pages 203-070f Sherwood' s deposition. PlaintiffS Responsve SMF 128. In that testimony,
Sherwood said that he was cdled in four times during those months and should have been paid $100 per
hour but was not. Deposition of Leonard V. Sherwood, I11 (Exh. 9 to Ligt of Citations) at 203-07. He
testified that he recorded these vidts on “pay stubs” 1d. a 204. A loss of pay may be an adverse
employment action. See, e.g., Marrero v. Goya of Puerto Rico, Inc., 304 F.3d 7, 25 (1st Cir. 2002).
PHS contends in response that Sherwood's testimony on this point is “conclusory and unsupported,”
particularly because he has not produced evidence of the specific days for which he dams this
compensation; and that thistestimony is“refuted” by PHS s submitted evidence to the effect that it hasno
documentation supporting Sherwood's clam. Reply at 6. Both of the defendant’ s arguments go to the
weight of Sherwood's tesimony rather than its admisshility; PHS's evidence on this point merdy
demondtrates that the materia facts with respect to thisissue are disputed. While the amount of money
involved gppears to be relaively smdl, no argument has been made suggesting that awithholding of the
amount at issue isde minimis and therefore Smply cannot constitute an adverse employment action for the
purposes of the whistleblower statute. On the showing made, Sherwood has st sfied the second € ement of
the test.

The plantiffs offer more evidence with respect to Morong on thisissue: the aleged denid of his
request for vacation time, reduction of hisvacation benefits, ateration of histimesheetsand decreasein his

sdary. Opposition a 15. In the responsesto certain paragraphsof the defendants’ statement of materid
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facts that are the sole citations given in support of their argument, the plaintiffs contend that the reduction
from four to two weeks vacation took place “after [Morong's| complaints about the denia of patient
referrds,” Plaintiffs Responsive SMF ] 27, as did the decrease in his sdlary, id. at 23.° Thedteration of
histime sheets gpparently took placein early March 2001. Defendants SMF 44; Plaintiffs Responsve
SMF 1144. The plaintiffs do not suggest what if any event precipitated thisaleged retdiation. Findly, the
only paragraph of the plaintiffs responsive satement of materid factscited in support of their assertion that
Morong’ srequest for vacation timewas denied is paragraph 32. Opposition at 15. That paragraph of the
defendants statement of materia facts was stricken on the plaintiffs maotion, see page 3 above, and the
plaintiffs accordingly may not rely on their qudification of that paragraph. | will not consider the vacation
request further.

PHS characterizesthedleged reductionin Morong' sdlotted vacation time asa“ misunderstanding,”
Reply at 5, but that merely emphasizes the exisence of a factud dispute. PHS describes the sdary
reduction as * commensurate with Morong’ s own request to cease working at the Downeast Correctiona
Center,” id., but again that characterization doesnot diminatethefactua dispute between the parties about
the appropriate amount of any such reduction. PHS cites paragraph 23 of the defendants statement of
materid facts in support of its assertion that Morong agreed to this reduction, id., but the plantiffs
qudification regponse may not reasonably be interpreted as admitting such an agreement, Pantiffs

Responsive SMF | 23.

® PHS devotes considerable effort to arguing that its policy requiring Morong to discuss patient referrals with the medical
director before completing referral request forms cannot be considered an adverse employment action. Reply at 3-4.
However, Morong contends that a reduction in his allowed vacation was the adverse employment action, not the
directive that preceded it.
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Findly, PHS assarts that “Morong smply failsto refute PHS' evidence that his time sheets were
atered for no motive other than to reflect accurately the amount of time Morongwasat work . . . . These
changes did not affect Morong' spay.” Reply at 5-6 (citation omitted). Morong isnot required to “refute”’
any evidence a this stage of the proceedings, he is merdly required to show that a dispute exists with
respect to amaterid fact. Whether Morong’ spay was affected by Harmon' sdteration of histime sheetsis
very much in dispute. PlaintiffS Responsve SMF §44. Whether the dterations accuratdly reflected the
amount of time Morong actudly worked is aso very much in dispute. 1d. 1 41-44.

Morong has established the second eement of the test for a prima facie dam of retdiation under
the Maine whistleblower statute with respect to the three events discussed above.

iii. Causal Connection

The plaintiffs must submit evidence that would alow a reasonable factfinder to conclude that the
aleged adverse employment actions determined to be cognizable were causdly linked to activity protected
by the Maine whistleblower statute. The parties devote little attention to this element of the cdlams. PHS
merely asserts that the “Plaintiffs cannot demondrate that . . . the incidents that they assert condtitute
[adverse employment action] bear any causa nexus to the reports/complaints Flantiffs dlegedly mede”
Motion a 8 (emphasis deleted); that “Morong cannot establish a precipitating event that caused PHS to
retdiate againg him by reducing hisvacation and sdary and dtering histime sheets” Reply at 4; andthet the
“Plaintiffs have not provided factud support for . . . their dam that [the dleged failureto pay Sherwood for
extra hours worked] was the result of retdiatory animus,” Reply at 6.

The plantiffs only response is that the remaning aleged adverse employment actions “followed
closdy on the heds of the refusals by Mr. Morong and Mr. Sherwood to comply with the directive not to

document their requedts for trestment of patients” Oppodtion a 16. However, this refusa cannot
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reasonably be construed as a“report” to the employer under 26 M.R.S.A. 8§ 833(1)(B). Theplantiffsdo
not articulate any basis for such a congruction. The parties statements of materid facts present the
fallowing undisputed evidence on this point:

Attimesit would be necessary for PHS hedlth care providersto refer inmatesto outside hedlth care
providers or specidigts for trestment. Defendants SMF ] 50; FlaintiffS Responsve SMF {50. PHS
required hedlth care providersto complete awritten “ Outpatient Referral Request Form” in order to refer
inmates to outsde hedlth care providers. 1d. Therequestsfor outsdereferralshad to be gpproved by the
PHS medical director. Id. Dr. Englander wasresponsiblefor overseeing requestsfor referra'sby Morong
and Sherwood. 1d. 1150, 189. During the course of their employment with PHS, Morong and Sherwood
made frequent requeststo refer inmates to outside consultantsor hedth care providers, anumber of which
were ultimately rgected by Dr. Englander or the physician who was medicd director a thetime. 1d. 51,
191. Becausethe numerous requests by Morong generated unnecessary work for PHS nursing staff, and
because of the conflict his unagpproved requests created with inmates, Murphy asked Morong to consult
with Dr. Englander before completing the Outpatient Referrd Request forms. 1d. 53. Sherwood claims
that he complained about hissupervisng physician’ sroutine denid of hisrequeststo refer inmatesto outsde
providers for treatment to a supervisory employee of PHS, an employee of the State of Maine, the
superintendent of a corrections facility, and an assstant attorney genera in June 2000. 1d. 9 191.

Thefollowing disputed evidenceis presented on thispoint: Murphy advised Morong thet if hewas
concerned about documenting the recommendeati ons he made regarding trestment of inmates, he could note
in the progress notes that he had discussed the matter with his supervisng phydcian. Id. 154. This
procedure did not bar Morong from filling out referral requests. 1d. §55. Morong refused to discuss his

viewsregarding the need for outside medical consultation or treetment with Dr. Englander beforecompleting

44



the referrd request forms. Id. 156. Murphy documented thisrefusal in amemorandum to Harmon dated
March 30, 2001. Id. 57.

None of thisevidence establishesthat Sherwood “refused to comply” with Harmon' sdirective that
he and Morong consult Dr. Englander beforefilling out theforms. However, the evidence does suggest thet
Sherwood's “reports’ to outsde providers to PHS or a public body about denids of his requests for
referrdsmight, with the benefit of the drawing of favorableinferences, be characterized as concerning what
Sherwood had reasonable cause to believe was a practice that would put at risk the hedlth or safety of the
inmates involved. But these reports occurred in June 2000; the alleged failure to pay Sherwood for
overtime occurred in January through March 2001. “A subgtantid timelgpse between the protected activity
and the adverse employment action is counter-evidence of any causa connection.” Filipovicv. K& R
Express Sys,, Inc., 176 F.3d 390, 399 (7th Cir. 1999) (citation omitted) (Igpse of four months; no causa
connection). Here, thelapsewasover ayear. Seegenerally Smith v. Bath Iron Works Corp., 943 F.2d
164, 167 (1« Cir. 1991) (sx month delay between harassing activity and resignation; no congructive
discharge). Sherwood hasfailed to establish acausa connection and PHS s entitled to summary judgment
on hisclamsin Count I.

With respect to Morong, thereis no evidence that hisrefusal to consult with Dr. Englander before
filling out a form requesting referrd of an inmate to an outside hedlth care provider could reasonably be
congdered, even with the benefit of favorable inferences, to condtitute a report to PHS that he had
reasonable cause to believe that requiring such consultation would create any risk to the health or safety of
inmates. In the absence of any suggestion that such consultation would result in fewer actud referras, no

such concluson may be drawn.
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Morong hasfailed to demonstrate the necessary causa connection, and accordingly PHSisentitled
to summary judgment on the clams he assertsin Count 1.
2. Defamation. Count Il of the complaint aleges that the defendants published defamatory statements
about the plantiffs without any privilege to do so. Complaint 1f 61-68. In response to the defendants
contention that the plaintiffs had offered no admissible evidence of such satements, Motion a 27- 30, the
plaintiffs point to satements allegedly made by Harmon and Dr. Englander during “ meetings between PHS
and representatives of the Maine Department of Corrections,” Oppogition at 24; Plaintiffs SMF 11 328-
34, and an dleged statement by John Thompson, aPHS employee, to Russall Kely, Opposition at 25n.13;
Defendants SMF ] 227; RaintiffS Responsive SMF ] 227.
Under Maine law, defamation requires (1) the unprivileged publicetion of a
fdse gatement tending to harm the reputation of the person about whom it is
spoken; (2) fault amounting at least to negligence on the part of the speaker; and
(3) specid harm caused by the publication, or a satement that is actionable
regardiess of specid harm.
Smith v. Heritage Salmon, Inc., 180 F. Supp.2d 208, 221 (D. Me. 2002) (citation omitted).
The specific Satements at issue are the following:
(i) John Thompson, a PHS employee, told Russdll Kdly, a guard at the
Maine Correctiona Center, that Sherwood was*“let go” for some reason having
to do with “medica procedures and the way medica issues were handled and
narcotics were handled and smilar medications” Defendants SMF ] 227;
PaintiffS Responsve SMF { 227.
(i) Harmon and Dr. Englander told state officid sthat Morong and Sherwood
wereto blame for complaintsfiled by prison inmates, that they were responsible
for any lapse in medica care, and that they were terminated to correct the
Stuation. Plantiffs SMF 331

(iii) Dr. Englander cdled Sherwood a “crybaby” who “refused to see
patients.” 1d. 1 332.

(iv) Harmon stated that Sherwood and Morong had been fired. 1d. § 333.
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(v) Hamon and Dr. Englander said that “Now that they [Morong and
Sherwood] are gone, thingswill be better.” 1d. 1 334.

The defendants dispute each of these assertions. Defendants SMF § 227; Defendants Responsive SMF

11 331-34.
The defendants contend that “ most of the aleged satementswere ether true or congtitute opinions.”

Reply at 9. True statements and statements of opinion are not actionable. Caronv. Bangor Publ. Co.,
470 A.2d 782, 784 (Me. 1984). The defendants assert tha the plaintiffs “were indeed the subject of
numerous prison inmate complaints” citing Plaintiffs Responsive SMF § 119. Reply a 9. The plaintiffs
response to paragraph 119 of the defendants statement of materia facts merely admits that paragraph,
which states: “ During gpproximately September and October of 2000, five complaints by inmateswerefiled
againg Sherwood with the Maine Board of Licensure in Medicine. Each complaint concerned the
discontinuation of medications.” Defendants SMF ] 119. This statement does not concern Morong &t dl;
in addition, it does not address the assertion that both Morong and Sherwood “were to blame’ for dll
complaintsfiled by prisoninmates. It doesnot establish thet the portion of the dleged defamatory statement
a issuewasinfact true. Thisistheonly alegedly defamatory statement asto which the defendants provide
a specific argument based on truth.

The defendants assert that the alleged statements that Sherwood was a* crybaby” and refused to

See patients and that things would improve because Sherwood and M orong were gone were statements of
opinion. Reply a 9. | agree that the latter statement expresses an opinion and is not actionable. | dso
agree that the assertion that Sherwood was a“ crybaby” isan expression of opinion, but the statement that

Sherwood refused to see patientsis not. That portion of the dleged statement remains actionable.
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The defendants argue that the remaining aleged statements are privileged. Motion at 30; Reply at
7-8.
Maine's Law Court has generdly adopted the Restatement (Second) of Torts
(“Regtatement”) in its development of common law defamation. See, e.q.,
Saples v. Bangor Hydro-Elec. Co., 629 A.2d 601, 604 (Me. 1991). The
applicable provision hereis § 598:
An occasion makesa publication conditiondly privileged if the circumstances
induce a correct or reasonable belief that
(@ there is informaion that affects a sufficiently important public
interest, and
(b) the public interest requires the communi cation of the defamatory matter to
a public officer or a private citizen who is authorized or privileged to take
action if the defamatory métter istrue.
Baker v. Charles, 919 F. Supp. 41, 44 (D. Me. 1996). In this case, Kely has not been shown to bea
person who was authorized or privileged to take action on Thompson'saleged remark, and the defendants
make no privilege argument with respect to that Satement. The motion for summary judgment must
accordingly be denied as to that statement. With respect to the remarks attributed to Harmon and Dr.
Englander which are not expressions of opinion, the statements were made to three representatives of the
state department of corrections, Plaintiffs SMF § 330; Defendants Responsive SMF 1 330, who may
reasonably be characterized as* public officers,” but the dlegedly defamatory remarkswould not authorize
them to take any action. Morong and Sherwood had aready resigned by the time the remarks were
dlegedly made. Reply at 8. The Department of Corrections could not take any action against them, nor as
a practica matter could it take action against PHS under the circumstances. Under the Restatement,
therefore, the aleged remarks were not privileged.

Out of an abundance of caution, because the Maine Law Court has sometimes applied the

conditiond privilegein the context of defamation without mentioning the requirement that the communication
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be made to someone who is authorized or privileged to act on the information conveyed, if true, see, e.q.,
Gautschi v. Maisel, 565 A.2d 1009, 1011 (Me. 1989); Colev. Chandler, 752 A.2d 1189, 1193 (Me.
2000), | will address one further matter. When a conditiond privilege exigs, “ligbility for defamation
attaches only if the person who made the defamatory statements loses the privilege through abusing it.”
Lester v. Powers, 596 A.3d 65, 69 (Me. 1991). “Such an abuse occurs when the person either knows
the statement to be fase or recklesdy disregardsits truth or fdsty.” 1d. The defendants contend that the
plantiffs cannot show thet the privilege was abused because “[t]hey rely on generdized statementsin the
Purrington Affidavit, and do not provide specific content, the context in which the satementswere made, or
thetime, date and place of themeeting.” Reply at 8. None of these factorsaffectsthe question whether the
privilege was abused. To the extent that they may be considered in this context at dl, | conclude that the
plaintiffs have provided sufficient evidence of the content of the statements, the context in which they were
made and the gpproximate time when they were made. With respect to one of the aleged statements, that
Morong and Sherwood were fired, the defendants admit that they knew such a satement was fase:
“those who attended the meeting knew that the Plaintiffs resgned voluntarily and were not terminated.”
Reply a 8. A reasonablefactfinder could conclude from the evidencein the summary judgment record that
astatement that Morong and Sherwood were respongblefor any lgpsesin medica carethat occurred while
they were employed by PHS was made in reckless disregard of its truth or falgty. There is sufficient
evidence of abuse of any conditiond privilege that may have existed to prevent the entry of summary
judgment for the defendants on thisissue on thisbasis. Seegenerally Rippett v. Bemis, 672 A.2d 82, 85
(Me. 1996).

To the extent that the defendants continue to press ther contention that “Paintiffs cannot

demondrate that PHS was negligent asrequired by Mainelaw,” Motion at 30, the evidencein thesummary
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judgment record would alow a reasonable factfinder to conclude that the defendants were negligent in
making the adleged statements.

The defendants do not contend that the dlegedly fdse statements at issue would not tend to harm
the reputations of Morong or Sherwood, nor could they do so. Thefind element of the defamation clam,
that harm be caused by the publication or that the statement be actionable regardiess of specia harm, ismet
inthis case becausethe alleged statements, if made, were directed specificadly at theplaintiffs performance
of their professon and ascribed to them characteristics so essentid to their professon that they had the
potentia to undermine their ability to pursue that professon. Marston v. Newavom, 629 A.2d 587, 592
(Me. 1993). Again, the defendants make no argument on this point.

The defendants are not entitled to summary judgment on Count I1.

3. Negligent Misrepresentation. Count 111 aleges negligent misrepresentation against PHS done in
connection wth the filing of license and regidration gpplications with the Maine Board of Medicine.
Complaint 11 69-77. PHS contendsthat the plaintiffs have not presented sufficient evidenceto dlow them
to proceed on this clam. Motion a 34-36. The plantiffs assert that they base this clam on “PHS
repeated fal se tatementsthat it had performed the steps necessary for Mr. Morong and Mr. Sherwood to
practice as physician assstants” Opposition a 26 (emphasis omitted).

The Maine Law Court has adopted section 552(1) of the Restatement (Second) of Torts with
respect to the tort of negligent misrepresentation, which provides, in relevant part:

One who, in the course of his business, professon or employment . . . supplies
fdse information for the guidance of others in their business transactions, is
subject to liahility for pecuniary loss caused to them by their judtifiabdle reliance

upon the information, if he fails to exercise reasonable care or competence in
obtaining or communicating the information.
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Chapman v. Rideout, 568 A.2d 829, 830 (Me. 1990). PHS pointsout, correctly, that the plaintiffs have
offered no evidence that they sustained any pecuniary lossasaresult of their reliance on PHS s assurances
that the paperwork had been properly filed with the appropriate state agency. Motionat 35. Theplaintiffs
do not respond to this argument, asserting only that thefiling of the resulting complaints against them by the
Board of Licensurein Medicine adversely affected their reputationsin the medica community. Oppaosition
a 26 n.14. Thisisnot sufficient to state aclam for negligent misrepresentation under Maine law. PHSIs
entitled to summary judgment on Count 111.
4. Fraud. Count IV of the complaint aleges fraud in connection with the same eventsthat form thebasis
of Count Ill. Complaint f[f 78-82. This clam is asserted only againgt PHS, which contends that the
plantiffs cannot meet their burden of establishing severd of the dements of thiscause of action. Motion at
31-33.
Under Maine law,

[tjo withgtand [@ motion for summary judgment on [a] fraud clam(], plantiffs

must demonstrate specific facts that create a dispute as to whether defendants

made a misrepresentation of materia fact, with knowledge of its fagty or in

reckless disregard of whether it was true or fdse and as to whether they

reasonably relied on the misrepresentations to their detriment. Plaintiffs must

produce evidence that demongtratesthat the existence of each element of fraudis

“highly probable’ rather than merdly likdly.
Barnesv. Zappia, 658 A.2d 1086, 1089 (Me. 1995) (citations omitted). PHS assertsthat the plaintiffs
“cannot meet the heavy burden of establishing that PHS intentionally failed to file the requisite paperwork
with the Board of Licensurein Medicing” Motion at 31, but that is not the bass of the plaintiffs clam.
That clam isbased on the statements of one or more PHS employeesto the plaintiffs“that it had performed

the steps necessary for Mr. Morong and Mr. Sherwood to practiceasphyscian assstants.” Opposition at

26.
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PHS argues that the plaintiffs had “the ultimate responghbility to ensure that [their] plan[s] of
supervison [were] filed withthelicensng Board” under applicable regulationsand that they therefore cannot
argue that their reliance on PHS s representations that al necessary paperwork had been filed on their
behdf was reasonable. Motion a 33. This argument essentidly presents the contributory negligence
defense regjected by the Maine Law Court in Letellier v. Small, 400 A.2d 371, 373-75 (Me. 1979). A
reasonable factfinder could determine by clear and convincing evidence that the plantiffs reliance was
reasonable under the circumstances.

PHS next contends that there is no evidence that it intended that the plantiffs rey on the
representations a issue. Motion at 33. Tothe contrary, the plaintiffs have submitted clear and convincing
evidence from which a reasonable factfinder could infer such intent. PlaintiffS Responsve SMF ] 136.
Thismeansonly that ajury could find that PHS intended that the plaintiffsrely onitsrepresentationsthat the
necessary registration paperwork had been properly filed; it does not mean, asthe plaintiffs contend, that
“PHSwouldintentiondly createalicensing problem for seven of itsemployees. . . particularly inlight of the
difficulties it had getting appropriate saffing and then offer to pay for an atorney to rectify the Stuation.”
Motion a 33. Similarly, it does not mean that the representations were knowingly fse @ the time they
weremade. Rather, it meansthat areasonablejury could find that PHS recklessly disregarded whether the
representationsweretrue or faseinlight of the plaintiffs “numerous’ requeststhat PHS" verify thestatusof
their gpplicationsand. . . confirm theidentity of thelr superviang physician.” Plantiffs Responsve SMF q
136.

Findly, PHS assartsthat the plaintiffswere not damaged by the aleged fraud because the resulting
complaint was dismissed by the Board of Licensure in Medicine and because “they have produced no

evidence of damage to their reputations.” Motion at 33. The plaintiffsdo not respond to thisargument. |

52



agree that the plaintiffs have not proffered clear and convincing evidence of damage to their professiond
reputations.® The plaintiffs have aso failed to submit any evidencethat would alow afactfinder to conclude
that they incurred any financia expensein connection with the Board proceeding.” Mainelaw requiresthat
the damage dement of a dam of fraud consst of pecuniary damages. Jourdain v. Dineen, 527 A.2d
1304, 1307 (Me. 1987). Accordingly, theplaintiffshavenot presented evidence of damagesresulting from
the dleged fraud, and the defendants are entitled to summary judgment on Count 1V.

5. Negligence. In Count V, the plaintiffs allege that both defendants breached aduty to themto “exercise
reasonable carein providing medical resources and personned insofar as necessary to enable Mr. Morong
and Mr. Sherwood to practice in a manner condstent with their professond obligations and to satisfy
gpplicable standards of medica care” Complaint 84. The defendants contend that they owed no such
duty to the plaintiffs. Motion at 36-41. The plaintiffs point out in response thet their negligence daim
includes an alegation that PHS* undertook and breached the duty to properly register Mr. Morong and Mr.
Sherwood as physician assistants.” Oppostion a 27 n. 16. The complaint may fairly be read to include
such an dlegation Complaint 1 83-89. However, the plaintiffs cite no authority in support of their
contention that both dutiesexist at common law. Opposition at 28. Inaddition, the plantiffs have provided
no evidence that Dr. Englander had the power to provide “medical resources and personnel” to support
them, and they express their clam with respect to regidtration as one asserted only against PHS. Dr.

Englander is accordingly entitled to summary judgment on this count.

® The plaintiffs have provided only a general assertion tothe effect that “[c]omplaints filed against a physician assistant
with the Board of Licensurein Medicine adversely affect the reputation of the physician assistants[sic] in the medical
community regardless of whether any adverse action is taken against the physician assistant,” Plaintiffs' Responsive
SMF 91 75, supported by acitation to adeposition that is not part of the summary judgment record.

" The plaintiffs provide evidence only that the attorney retained by PHS to represent them before the board did not doso
“due to concerns that there was aconflict of interest.” Plaintiffs' Responsive SMF  138.
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The Maine Law Court has not recognized the duties aleged by the plaintiffsto exist with respect to
this count. The plantiffs alleged that PHS' s duty to register them properly was * undertaken” rather than
imposed by law. The plaintiffs cause of action in thisingance would thus be one for breach of contract
rather than the tort of negligence. With respect to the other dleged duty, the plaintiffs have faled to
establish the elements of such aclam.

The dements of a cdlam of negligence are (i) a duty owed the plantiff by the defendart, (i) the

defendant’ s breach of that duty, and (iii) injury of the plaintiff by that breach. Parker v. Harriman, 516
A.2d 549, 550 (Me. 1986). “Whether one party owesaduty of careto another isamatter of law.” Joy v.
Eastern Maine Med. Ctr., 529 A.2d 1364, 1365 (Me. 1987). In the absence of citation to authority in
any juridiction adopting as a metter of law the duty on which the plaintiffs rely, this court is not the
gopropriate forum in which to create such aduty for Maine. PHS isdso entitled to summary judgment on
Count V.
6. Breach of Contract. Count VI isasserted against PHS done and alegesthat it breached contracts
with each of the plaintiffs. Complaint {1 90-95. PHS contends that the plaintiffs were employees a will
and accordingly may not assert breach-of-contract clams. Motion a 41-42. The plantiffs argue in
response that PHS “impliedly promised that it would provide the resources and operations necessary” and
assart in condusory fashion that “[t]he employment-at-will doctrine doesnot negatetraditiond principlesof .
.. contract law.” Oppogtion a 28-29. The plaintiffs goparently concede that they did not have written
employment contracts, neither statement of materid facts offers evidence of any such documents. The
parties arguments proceed on the assumption that the plaintiffs were employees at will.

That assumption saverely underminesthe plaintiffs' reliance on the only caselaw they cite, Top of

the Track Assocs. v. Lewiston Raceways, Inc., 654 A.2d 1293 (Me. 1995). Oppogitionat 28. Inthat
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case, the Mane Law Court did recognize that implied provisons may exist in a contract when such
provisons are indigoensable to effectuate the intention of the parties “and as arise from the language of the
contract and the circumstances under which it wasmade.” 654 A.2d at 1295 (citation omitted). However,
in that case there was an underlying written lease. |d. Thereisnowritten contract in thiscase, and, unlike
the Stuation in Top of the Track, this case concerns an employment relationship rather than an agreement
between two businesses. TheMaine Law Court has* congstently refused to recognizeimplied promisesin
employment contracts of indefiniteduration.” Bard v. Bath Iron Works Corp., 590 A.2d 152, 156 (Me.
1991). Thisexplicit provison of Manecommon law gppliesto thefactspresented here. PHSisentitled to
summary judgment on the plaintiffs breachof-contract clams.

7. Satutory violation. Count VI isasserted against PHS done and dlegesviolation of 26 M.R.SA. 8§
626. PHS contends that the plaintiffs have no claim under section 626 because they “ have conceded that
PHS paid them their find wages after they resigned from their employment.” Motion a 42. The Satute at
iSsue provides, in pertinent part:

Anemployeeleaving employment must be paid in full within areasonabdletime
after demand at the office of the employer where payrollsare kept and wagesare

pad . ... Whenever the terms of employment include provisons for pad
vacations, vacation pay on cessation of employment hasthe same status aswages
earned.

* % %

For purposes of this subchapter, areasonable time meansthe earlier of either
the next day on which employeeswould regularly be paid or aday not morethan
2 weeks dfter the day on which the demand is made.
26 M.R.S.A. 8626. The plaintiffsassert that PHSfailed to pay Morong for two weeks' vacation and by
converting time he had recorded as actualy worked to paid time off or vacation time, took away

unspecified earned wages and employment benefits and that Sherwood did not receive additiond

compensation for work during the period from January through March 2001. Opposition at 29.
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PHS cites a paragraph of its statement of materid facts to the effect that Sherwood was paid dll
wages that were due following hisresignation, Maotion a 42, but that paragraph is denied by the plaintiffs,
Defendants SMF {174, Plaintiffs Responsve SMF {174. PHS next assartsthat “thereisno evidenceto
support this clam,” Motion at 42, but as discussed above in connection with the plaintiffs congtructive
discharge clam, thereis evidence, abeit disputed, from which areasonable factfinder could conclude that
Sherwood was not paid what he was entitled to be paid for the period in question. The chalenges
previoudy raised by PHS went to the weight of this evidence, a matter not considered in connection with
summary judgment, and PHS offers no new reason hereto disregard that evidence. PHSisnot entitled to
summary judgment on Sherwood' s section 626 claim on the showing made.

PHSdAso reiteratesits earlier arguments concerning Morong' sclams. Motion at 43. None of the
paragraphs of its statement of materid facts cited by PHS establishes that Morong is not entitled to the
money he daims?® On the showing made, PHS is not entitled to summary judgment on Morong’s section
626 clam.

8. Punitive damages. The plaintiffs seek punitive damagesin Counts| and IV. Complant at 10, 14. I
the court adopts my recommendation thet summary judgment enter againgt them on both of these counts, no
clam for punitive damages will remain in the case. | note that the plaintiffs did not respond to the
defendants argument that they are not entitled to punitive damages ontheseclamsin any event. Under the
circumstances, | do not reach that dternative argument.

[11. Conclusion

For the foregoing reasons:

& Contrary to PHS' s representation, Motion at 43, paragraph 45 of its statement of material facts cannot reasonably be
(continued on next page)
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A. The plaintiffs first motion to strike (Docket No. 21) isGRANTED asto paragraphs 12 (the
phrase*“and complete‘on cdl’ coverage’ inthefirst sentence only), 21 (second sentence only), 32, 40, 49,
53 (second sentence only), 57 (only that portion of the second sentence that refersto Murphy’ s view of
Morong'srefusd), 61 (the following portions only: “PHS did not provide servicesat that facility and” and
“and she did not have time to supervise him there’), 62, 64-65, 67, 70, 85, 87, 88 (first sentence only),
106, 110 (second sentence only), 123 (first sentence only), 124, 130, 142 (only the phrase“that they did
not like the way Mr. Sherwood treated them”), 146, 147 (everything but the words * Sherwood had
overridden an order Dr. Englander had placed in an inmate’ s chart, and made an editorid comment in the
patient’s chart that Dr. Englander had not seen the patient”), 149, 196-97 (only as to the words “and
equipment”), 201 and 235 (only that portion that follows the word “ staff”) of the defendants statement of
materid facts and otherwise DENIED.

B. The defendants first motion to strike (Docket No. 27) is GRANTED as to the following
paragraphs of the affidavit of Deborah Purrington (Docket No. 18) and the corresponding paragraphs of
the plaintiffs’ statement of additiona materid facts (included in Docket No. 15) and otherwise DENIED:
paragraph 18 (firg, third and fourth sentences) of the affidavit and paragraphs 280 and 282 of the statement
of additiona materid facts; paragraph 21(first sentence) of the affidavit and paragraph 290 of the tatement
of additiond materid facts, paragraph 26 (first sentence only) of the dfidavit and paragraph 307 of the
statement of additiona materid facts; paragraph 33 (first and third sentences) of the affidavit and paragraphs

335 and 337 of the statement of additiona material facts, paragraph 34(first sentence only) and paragraph

read to support the assertion that “no inappropriate or unlawful deductions were taken from [Morong’s] salary,”
Defendants’ SMF ] 45.
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338 of the statement of additional materid facts; paragraph 35 of the affidavit and paragraph 344 of the
datement of additiona materia facts.

C. Thedefendants second motion to strike (Docket No. 28) is DENIED.

D. Theplaintiffs second motion to strike (Docket No. 32) is DENIED.

E. | recommend that the defendants motion for summary judgment (Docket No. 9) be
GRANTED asto Counts| and 111-VI1 and any dams for punitive damages and otherwise DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
and request for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 10th day of December 2003.

David M. Cohen
United States Magidtrate Judge
Plaintiff
LEONARD SHERWOOD represented by LOUISB. BUTTERFIELD
P. 0. BOX 130

PORTLAND, ME 04112-0130
207/761-4411
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